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It may be true, that old saw, in some 
cases but—when a lawyer has a corporation 
to be organized in some state outside his 
own, or one to be qualified in one or per- 
haps many outside states, there are busi- 
ness details to be cleaned up in the outside 
state that a wise lawyer leaves to someone 
to whom such details are a business. 

That’s C T’s business—doing for the 
corporation lawyer the things which would 
only distract him from his law work if he 
looked after them all for himself. And 
what a lot of work and worry it takes from 
the lawyer’s shoulders! A word to the 
nearest C T office and he has in his hands 
all the official information and data he will 


need in drawing the papers . . . with his 
papers completed, he may just turn them 
over to C T and filing, recording, publish- 
ing—whatever the particular state requires 
to be done—is taken care of. . . . Then— 
C T service in statutory representation in 
the state afterwards: The office or agent or 
both, as the statutes may require; prompt, 
complete notification of each state report to 
be filed, each state tax to be paid; swift, 
systematic handling of process according to 
the advance instruction plan; complete, 
detailed information on all state tax and re- 
port requirements (including the full text 
of the imposing law) from the Corporation 
Tax Service, State and Local... . 
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Washington Letter 


William E. Borah 


OREMOST constitu 1 lawver of 
ia: senate, chamy pure Ameri 
inism, hero of ma ttles in the 
:use of conscience, the tenderest 

en, the toughest of fighters, the dean 

the Senate, Bora dead 

Idaho lost a Senator; the whole na 
on lost a statesmaz f the first order 
ecently he said ther was but one 


uestion as to any leg ition which he 


; 


unted answered—whether it was for 
the best interests United States 
History has le by many 

battles, notabl the League 

f Nations, ratificatior f the Ver 

sailles Treaty ind proposal that 


i | sairt 


e enter the W for the in- 


ome tax amendment and for the direct 
lect on ot Pel n iti T I te id ot by the 
State legislatures; a1 igainst the plan 
remake the Supreme Court. Unex 
elled in humanitarianis1 he opposed 
nactment of anti-l ing legislation 
the federal gov ent because he 
believed such measur in unconstitu- 
ynal invasion of States’ rights. How- 
is a voung mai e showed the 


1 al courage by 


ing in the saving of negro from a 
ob apparently bent on lynching 
Che interesting highly dramatic 
ints in his care uld fill books 
ributes paid by igues and other 
friends were most Several are 
the Congressional Record for Janu- 
ry 23, 1940, p. 941, Appendix. Wil- 
liam Edgar Borah was born in Wayne 
County, Illinois, June 29, 1865, being 
lightly more than 74 years and six 
onths old at his death January 19, 
1940. He received education at the 
Southern Illinois Academy, Enfield, Illi 
nois, and at Kansas State University, 
having been admitted practice law in 
September 1890, at ns, Kansas. He 


devoted his time exclusively to the prac- 


tice of law until ted from Boise, 
Idaho, to the United States Senate Janu- 
iry 15, 1907, wher served constantly 


s wife, who sur 


McConnell, daugh- 


de itl 


up to his | 
vives him, was Ma 


Idaho. 
had no children. He is survived 
a sister, Mrs. Mattie Rinard of 
Fairfield, Illinois, and a nephew, Wayne 
judge in New 
The cause of his death was a 
fall in the bath room of his apartment 
four days before. During most of that 
in a coma; and the end 


ter of a former Governor of 
Chey 
ilso bv 
G. Borah, a_ federal 


Orleans. 


time he was 
came quietly. 

[he statement issued by President 
Roosevelt “The Senate and the 
Nation are sadly bereft by the passing 
Senator Borah, We shall miss him 
mourn him and long remember the 
courage which He 
dared often to stand alone and even at 
times to subordinate party interest when 
he presumably saw a divergence of 
interest and the national interest. 

“Fairminded, firm in principle and 
shrewd in judgment, he sometimes gave 
and often received hard blows, but he 
had great personal charm and a cour- 
manner which had its source in 
a kind heart. He had thought deeply 
and studied patiently all the great social, 
political and economic questions which 


said: 


, ] 
and 


superb was his. 


party 


teous 


had so vitally concerned his country- 
nen during the long period of his pub- 
service. 

“His utterances commanded the close 
attention of the Senate and of a far- 
flung audience whenever he spoke. A 
unique figure, his passing leaves a void 
in American public life.” 


150th Anniversary 


The 150th anniversary of the first 
assembling of the United States Su- 
Court was recognized by the 
Court at its regular meeting February 
1, 1940, with addresses by Chief Jus- 
tice Charles Evans Hughes, Attorney 
General Robert H. Jackson, and Presi- 


preme 


dent Charles A. Beardsley, of the 
American Bar Association. 
Nationwide participation in the 


Court’s sesquicentennial included exer- 
locally sponsored, at the graves 
deceased Chief Justices and 
Associate Justi¢es throughout the coun- 


cises, 


of the 
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try. There were nine former Justices 
buried in and around Washington, D. C. 
Wreaths were placed on these several 
graves by committees of representative 
members of the Bar Association of the 
District of Columbia, the Women’s 
Bar Association of the District of 
Columbia, and the Federal Bar 
ciation. The general chairman of the 
joint committee of these Associations 
William P. MacCracken. The 
entire anniversary was sponsored by a 
Joint Committee of the Senate and 
House of Representatives of which Con- 
gressman Sol Bloom, of New York, 
was Chairman, 

The members of the local committees 
who were to visit the graves of the 
Justices assembled in the Senate restau- 
rant at the Capitol for an 8:30 break- 
fast, after which they visited the Su- 
preme Court’s last former court room 
in the Capitol and then proceeded in 
nine groups, with motorcycle police 
escorts, to the cemeteries. 

A folder of historic value was pre- 
sented to each attorney in attendance 
at the sesquicentennial session of the 
Supreme Court and to those who par- 
ticipated in the service of laying the 
wreaths on the graves of deceased mem- 
bers buried in the vicinity of Washing- 
ton. It showed etchings of the first 
Chief Justice, John Jay, and of present 
Chief Justice Charles Evans Hughes, a 
beautiful color engraving of the Court's 
seal and a list of names, dates, (and 
places of burial for those deceased) of 
all the Chief Justices and Associate Jus- 
tices of the Court to date, including the 
five appointees who declined the office, 
did not take the oath, and therefore did 
not become members of the Court. 


D. C. Bar Meeting 


The recent monthly meeting of the 
District of Columbia Bar Association 
showed a substantial amount of 
structive work in process. Three new 
committees appointed by President 
Francis W. Hill, Jr., had made good 
progress. They were: the Committee 
on Sections, headed by Sefton Darr, 
former president of tthe Association, 
which has formulated plans for various 
groups within the association, in order 


Asso- 


was 


con- 
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that the lawyers interested in particular 
subjects may be brought more closely 
together, in a manner similar to that 
followed by the American Bar Asso 
ciation; the Committee on Jurispru 
dence and Law Reform, of which Her 
bert M. Bingham is chairman; and the 
Committee on Low Cost Legal Service 
the chairman being Nathan M. Lubar 
The Association, previously having gone 
on record as favoring in principle the 
creation of the office of Public Defender: 
is hopeful that such legislation may be 
enacted at this session of Congress 


Immigration Legislation 


It is probable that new enactments 
will be made at this session of Congress 
on the subject of immigration. Some 
the drift of the congressional mind may 
he determined from a recent opening up 


of the discussion in the Senate. Sena 
tor Reynolds, of North Carolina, had 
introduced five bills in the previous ses 


sion: S. 407, to further reduce immi 
gration, to authorize the exclusion of 
any alien whose entry into the United 
States is inimical to the public interest 
and to prohibit the separation of fami 
lies through the entry of aliens leaving 
dependents abroad; S, 408, to provide 
for the national defense by the registra 
tion and fingerprinting of aliens in the 
United States; S. 409, to protect Ameri 
can labor and stimulate the employment 
ot American citizens on American jobs 
by restricting immigration for the next 
10 years; S. 410, to provide for the 
deportation of aliens subsisting on relief 
under certain circumstances ; and S. 411, 
to provide for the deportation of aliens 
inimical to the public interest. 

The current discussion centered prin- 
cipally around S. 409, which had been 
substantially changed by the Committee 
on Immigration and was the subject of 
Senate Report No. 757. 
nolds explained, in a number of in- 
stances, why he disagreed with the 
changes which the Committee had made 
in his bill. At one place he said, “in- 
stead of my proposal that all immigra- 
tion into the United States be suspended 
for a period of 10 years, or until such 
time as the Department of Labor shall 
certify to Congress that unemployment 
in the United States does not exceed 
3,000,000 persons, my colleagues on the 


Senator Rey- 


Committee on Immigration have pro- 
posed an arbitrary suspension of 5 
years, without regard to the extent of 
unemployment in the United States.” 
He agreed to the substance of this 
change by the Committee but with cer 
tain modifications incorporated in a 
separate bill, S. 3201, which he called 
a substitute bill, and introduced as an 
amendment to section 1 of -the Commit 
tee’s draft of S. 409 


In further explanation, Senator Rey 
nolds said: “Under the present law— 
sections 4, 6, and 9 of the Immigration 
Act of 1924—a citizen of the United 
States is entitled to bring in his wife, 
or husband, as the case may be, or 
unmarried child under 21, as a nonquota 
immigrant ;*but section 5 of Senate bill 
409 would grant these privileges t 
immigrants who have been lawfully ad 
mitted to the United States and who 


] 


lave not become citizens. In other 
words, the noncitizen is placed on the 
basis with the citizen—and that being 
the case, there are 3,628,103 aliens here 
vho under this section would be entitled 

) bring in their relatives as nonquota 
without any limitation 

hatsoever upon their number. 

“If Senate bill 409 were enacted, it 
vould have the effect of putting aliens 
vho arrive illegally in the same status 
as aliens in this country who arrived 
legally, or in the same status as citizens 
the country who are entitled to bring 
their relatives from abroad.” But 
ie said “the substitute bill in regard to 
which we can have no difference of 
pinion 


mmigrants, 


) 


merely suspends new 
immigration of persons who have no 
‘laims upon any alien lawfully admitted 
to the United States. The substitute 
simply upholds the basic principle of 
numerical restriction upon immigration 
into the United States under the quotas, 
is provided for by the act of 1924, with 
road humanitarian consideration for 
in this 


iliens of good standing now 
country.” 

As indicating the need for improve- 
ment in our immigration laws, Senator 
Reynolds said: “It was stated by a 
former Commissioner of Immigratio1 
f this administration that there are 
20,000 habitual alien criminals who are 
not subject to deportation, due to de- 
fects in our existing law. In addition 
te those 20,000 there are in the United 
States an unknown number of aliens 
who came here illegally. The latter 
class of aliens are deportable. 

“Who knows how many aliens have 
slipped into the country? We all know 
that the division of the Labor Depart- 
ment interesting itself in border patrol 
certainly has not enough men provided 
ctually and physically to patrol the 

border It is a very difficult 
thing; and nobody knows—I would not 
undertake to say—how many aliens 
have illegally come into this country. 
| would not undertake to say how many 
aliens are illegally coming into this 
country every night, but I do say that 
the American people in the present con- 
ditions are entitled to know how many 
I think we 
ought to take action to bring about the 


there are in this country. 


enactment of a measure such as the one 





to which I have referred, for we are 
all interested in the present condition.” 

There was an impression of general 
agreement with the remarks of Senator 
King, of Utah, when he said: “It seems 


tu me that in periods of world disturb- 


ance and confusion we should not be 


come hysterical; we should not see 
substance where there are only shadows, 
and we should hesitate to brand persons 


activities 


unless there is ample and _ sufficient 
It is a serious 


is being guilty of subversive 
5 5 ‘ 


reason for so doing. 
thing to brand a man as being an enemy 
to our country when there is no foun 


dation for the charge, I sometimes have 
felt, as I felt during the early period 
of the World War, that we were a little 
too prone to exaggerate conditions, to 
accentuate small evils, and make of 


them very serious manifestations of 


offense against tthe Government 


Senator Reynolds: “ I think the 
Senator’s remarks are very pertinent, 
because at a time like this there is apt 


to be hysteria, and I do not think any- 
one should be branded falsely; but it 
is the duty of our country to be careful 
and to guard our interests Quotations 
from Congressional Record of January 
25, 1940, pp. 1068-1072 


Charles Henry Butler 


After a very brief illness, Charles 
Henry Butler died at Emergency Hos 
pital, in Washington, February 9, 1940 
He was 80 years old last June 18th 
and had been a member of the American 
Bar Association for 54 years. He was 
reporter of the decisions of the United 
States Supreme Court from about 1900, 
until his resignation in 1916, having 
edited volumes 187 to 242 of the United 
States Reports. He was an authority 
on foreign trade relations. 

Mr. Butler, 50 years ago, was Secre- 
tary of the Committee in charge of 
celebration of the centennial of the 
Supreme Court. He was a member of 
the American Bar Association special 
committee in charge of the recent cele- 
bration of the sesquicentennial of the 
Court and attended the 
February Ist. As a remembrance of 


the ceremony of 50 years ago, he pre- 


ceremonies 


sented copies of the menu, used at that 


event, to the Justices of the present 


Supreme Court and to President 
Beardsley of the American Bar Asso- 
ciation, 

Mr. Butler’s wife, Marcia Flagg 
Butler, died in 1928 and his only daugh- 
ter, Mrs: Edward C, Heald, died in 
1936. They had three sons, and Mr. 
Butler, at the time of his death, was 
n the practice of law, in Washington, 
with his youngest son, Henry Franklin 
Butler, also a member of tthe American 
Bar Association. 





ie 
| BR 
Sul 


| 7! 
CO 
CAI 
FO 
ME} 











ae 

4 
o_o 
bony 
pot 
——’ 





AMERICAN BAR ASSOCIATION JOURNAL 


1790 -ROYAL EXCHANGE BUILDING, FOOT OF | Re 
BROAD STREET, NEW VORK CITY, WHERE 
SUPREME COURT HELD ITS FIRST AND 
SECOND TERMS 

791-1800-THIRD TERM OF SUPREME 
COURT WAS HELD IN CITY HALL (ALSO 

CALLED CONGRESS HALL) IN PHILADELPHIA. 
FOR A BRIEF TIME THE COURT MAY HAVE 
MIET IN THE STATE HOUSE, SHOWN IN BACKGROUND 








1800- IG08-FIRST ROOM IN THE CAPITOL 
OCCUPIED BY THE SUPREME COURT. /T 
1S NOW THE OFFICE OF THE SENATE 


——+ - 


18/4- WHEN 
THE CAPITOL 
WAS BURNED 
BY THE BRITISH 
| IN AUGUST 
(8/4, THE COURT 
MET IN THE 
CLERKS RESID- 
ENCE, ZO4 @ 
206 PENNSYL- 
VANIA AVE, S.E. 
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HONORABLE CHARLES EVANS HUGHES 
Chief Justice of the United States 
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One Hundred and Fiftieth Anniversary of 
First Session of Supreme Court 





ADDRESS OF CHIEF JUSTICE HUGHES 


R. ATTORNEY GENERAL and Mr. Beards- 
ley: The Court welcomes the words of apprecia- 
tion you have spoken in recognition of the one 
hundred and fiftieth anniversary of the day appointed 
for the first session of this tribunal. We are highly 
gratified at the presence of distinguished Senators and 
Representatives,—the members of the Judiciary Com- 
mittees of the Houses of Congress and of the Special 
Joint Committee appointed in relation to this occasion. 
We trust that what has been said echoes a sentiment 
cherished in the hearts of the American people. They 
have again and again evinced the sound instinct which 
leads them, regardless of any special knowledge of legal 
matters, to cherish as their priceless possession the 
judicial institutions which safeguard the reign of law 
as opposed to despotic will. Democracy is a most hope- 
ful way of life, but its promise of liberty and of human 
betterment will be but idle words save as the ideals of 
justice, not only between man and man, but between 
government and citizen, are held supreme. 
The States have the power and privilege of admin- 
istering justice except in the field delegated to the 
Nation, and in that field there is a distinct and com- 


pelling need. The recognition of this anniversary 
implies the persistence, through the vicissitudes of one 
hundred and fifty years, of the deep and abiding con- 


viction that amid the clashes of political policies, the 
martial demands of crusaders, the appeals of sincere 
but conflicting voices, the outbursts of passion and of 
the prejudices growing out of particular interests, there 
must be somewhere the quiet, deliberate and effective 
determination of an arbiter of the fundamental ques- 
tions which inevitably grow out of our constitutional 
system and must be determined in controversies as to 
individual rights. It is the unique function of this 
Court, not to dictate policy, not to promote or oppose 
crusades, but to maintain the balance between States 
and Nation through the maintenance of the rights and 
duties of individuals. 

But necessary as is this institution, its successful 
working has depended upon its integrity and the confi- 
dence thus inspired. By the method of selection, the 
tenure of office, the removal from the bias of political 
ambition, the people have sought to obtain as impartial 
a body as is humanly possible and to safeguard their 
basic interests from impairment by the partiality and 
the passions of politics. The ideals of the institution 
cannot, of course, obscure its human limitations. It 
does most of its work without special public attention 
to particular decisions. But ever and anon arise ques- 
tions which excite an intense public interest, are 
divisive in character, dividing the opinion of lawyers 
as well as laymen. However serious the division of 
opinion, these cases must be decided. It should occa- 
sion no surprise that there should be acute differences 
of opinion on difficult questions of constitutional law 
when in every other field of human achievement, in art, 
theology, and even on the highest levels of scientific 
research, there are expert disputants. The more 
weighty the question, the more serious the debate, the 
more likely is the opportunity for honest and expert 
disagreement. This is a token of vitality. It is for- 


203 


tunate and not regrettable that the avenues of criticism 
are open to all whether they denounce or praise. This 
is a vital part of the democratic process. The essential 
thing is that the independence, the fearlessness, the 
impartial thought and conscientious motive of those 
who decide should both exist and be recognized. And 
at the end of 150 years, this tribunal still stands as an 
embodiment of the ideal of the independence of the 
judicial function in this, the highest and most important 
sphere of its exercise. 

We cannot recognize fittingly this anniversary with- 
out recalling the services of the men who have preceded 
us and whose work has made possible such repute as 
this institution enjoys. This tribunal works in a highly 
concrete fashion. The traditions it holds have been 
wrought out through the years at the conference table 
and in the earnest study and discussions of men con- 
stantly alive to a supreme obligation. We do not write 
on a blank sheet. The Court has its jurisprudence, the 
helpful repository of the deliberate and expressed con- 
victions of generations of sincere minds addressing 
themselves to exposition and decision, not with the 
freedom of casual critics or even of studious commen- 
tators, but under the pressure and within the limits of a 
definite official responsibility. 

To one who over twenty-nine years ago first took his 
seat upon this Bench, this day is full of memories of 
associations with those no longer with us, who wrought 
with strength and high purpose according to the light 
that was given them, in complete absorption in their 
judicial duty. We pay our tribute to these men of the 
more recent period as we recognize our indebtedness 
to their eminent predecessors. We venerate their 
example. Reflection upon their lives brings emphasis to 
the thought that even with the tenure of the judicial 
office, the service of individuals however important in 
their day soon yields to the service of others who must 
meet new problems and carry on in their own strength. 

The generations come and go but the institutions of 
our Government have survived. This institution sur- 
vives as essential to the perpetuation of our constitu- 
tional form of government,—a system responsive tc 
the needs of a people who seek to maintain the advan- 
tages of local government over local concerns and at 
the same time the necessary national authority over 
national concerns, and to make sure that the funda- 
mental guarantees with respect to life, liberty and 
property, and of freedom of speech, press, assembly 
and religion shall be held inviolate. The fathers deemed 
that system of government well devised to secure the 
blessings of liberty to themselves and their posterity. 
Whether that system shall continue does not rest with 
this Court but with the people who have created that 
system. As Chief Justice Marshall said: “The peopie 
made the Constitution, and the people can unmake it. 
It is the creature of their will, and lives only by their 
will.” It is our responsibility to see that their will as 
expressed in their Constitution shall be faithfully 
executed in the determination of their controversies. 

And deeply conscious of that responsibility, in the 
spirit and with the loyalty of those who have preceded 
us, we now rededicate ourselves to our task. 
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ADDRESS OF HONORABLE ROBERT H. JACKSON 


ATTORNEY GENERAL OF THE UNITED STATES 





R. CHIEF }USTICE and Associate Justices of 
M the Supreme Court of the United States: The 

Bar of the Supreme Court, including those who 
here represent the executive branch of the government, 
desires to observe with you the one hundred fiftieth 
anniversary of this Court’s service. We do so in a 
spirit of rededication to the great principles of freedom 
and order which come to life in your judgments. 

The Court as we know it could hardly have been 
foreseen from its beginnings. When it first convened, 
no one seemed in immediate need of its appellate proc- 
ess, and it adjourned—to await the perpetration of 
errors by lower courts Errors were, of course, soon 
forthcoming. The Justices who sat upon the Bench, 
although not themselves aged, were older than the 
Court itself. The duration of an argument was then 
measured in days instead of hours. All questions were 
open ones, and neither the statesmanship of the Jus 
tices nor the imagination of the advocate was confined 
by the ruling case. Some philosophers have so feared 
the weight of tradition as to assert that happy are a 
people who have no history. We, however, may at 
least believe that there was some happiness in belong- 
ing to a bar that had little occasion to distinguish 
precedents or in sitting upon a Court that could not 
be invited to overrule itself. Few tribunals have had 
greater opportunity for original and constructive work, 
and none ever seized opportunity with more daring 
and wisdom. 

From the very beginning the duties of the Court re 
quired it, by interpretation of the Constitution, to settle 
doubts which the framers themselves had heen unable 
to resolve. Luther Martin in his great plea in Mc- 
Culloch v. Maryland was not only an advocate but a 
witness of what had been and a prophet of things to 
come. He said: “The whole of this subject of taxation 
is full of difficulties, which the Convention found it im 
possible to solve, in a manner entirely satisfactory.” 
Thus, controversies so delicate that the framers wow-d 
have risked their unitv if an answer had been forced 
were bequeathed to this Court. During its early davs 
it had the aid of counsel who expounded the Constitu 
tion from intimate and personal experience in its mak- 
ing. They knew that to get acceptance of its funda- 
mental design for government many controversial de 
tails were left to be filled in from time to time by the 
wisdom of those who were to follow. This knowledge 
made them bold. 

The passing of John Marshall marked the passing of 
that phase of the Court’s experience. Thereafter the 
Constitution became less a living and contemporary 
thing—more and more a tradition. The work of the 
Court became less an exposition of its text and setting 
and purposes and beeame more largely a study of what 
later men had said about it. The Constitution was 
less resorted to for deciding cases, and cases were more 
resorted to for deciding about the Constitution. This 
was the inevitable consequence of accumulating a body 
of judicial experience and opinion which the legal pro 
fession would regard as precedents 

It would, I am persuaded, be a mistake to regard 
the work of the Court of our own time as either less 
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important or less constructive than that of its earlier 
days. It is perhaps more difficult to revise an old 
doctrine to fit changed conditions than to write a new 
doctrine on a clean slate. But, as the underlying struc- 
ture of society shifts, its law must be reviewed and 
rewritten in terms of current conditions if it is not to 
be a dead science 

In this sense, this age is one of founding fathers to 
those who follow. Of course, they will reexamine the 
work of this day, and some will be rejected. Time will 
no doubt disclose that sometimes when our generation 
thinks it is correcting a mistake of the past, it is really 
only substituting one of its own. But the greater num- 
ber of your judgments become a part of the basic phi- 
losophy on which a future society will adjust its con- 
flicts. 

We who strive at your bar venture to think ourselves 
also in some measure consecrated to the task of ad- 
ministering justice. Recent opinions have reminded 
us that the initiative in reconsidering legal doctrine 
should come from an adequate challenge by counsel. 
Lawyers are close to the concrete consequences upon 
daily life of the pronouncements of this Court. It is 
for us to bring the cases and to present for your cor 
rective action any wrongs and injustices that result 
from operation of the law. 

However well the Court and its bar may discharge 
their tasks, the destiny of this Court is inseparably 
linked to the fate of our democratic system of repre 
sentative government. Judicial functions, as we have 
evolved them, can be discharged only in that kind of 
society which is willing to submit its conflicts to ad- 
judication and to subordinate power to reason. The 
future of the Court may depend more upon the com 
petence of the executive and legislative branches of gov 
ernment to solve their problems adequately and in 
time than upon the merit which is its own. There 
seems no likelihood that the tensions and conflicts of 
our society are to decrease. Time increases the dis 
parity between underlying economic and social condi 
tions, in response to which our Federation was fas! 
ioned, and those in which it must function \djust- 
ment grows more urgent, more extensive, and more 
delicate. I see no reason to doubt that the problems 
of the next half century will test the wisdom and 
courage of this Court as severely as any half century of 
its existence. 

In a system which makes legal questions of many 
matters that other nations treat as policy questions, 
the bench and the bar share an inescapable responsi 
bility for fostering social and cultural attitudes whicl 
sustain a free and just government. Our jurispru 
dence is distinctive in that every great movement in 
\merican history has produced a leading case in this 
Court. Ultimately, in some form of litigation, each 
underlying opposition and unrest in our society finds 
its way to this judgment seat. Here, conflicts were 
reconciled or, sometimes, unhappily, intensified. In 
this forum will be heard the unending contentions be- 
tween liberty and authority, between progress and sta 
bility, between property rights and personal rights, and 
between those forces defined by James Bryce as cen- 

(Continued on page 214) 
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ADDRESS OF CHARLES A. BEARDSLEY, PRESIDENT 
OF THE AMERICAN BAR ASSOCIATION 





R. CHIEF JUSTICE and the Associate Justices 

of the Supreme Court of the United States: 

I appreciate this opportunity, which has been 
accorded to me as the representative of the American 
Bar Association, to participate in this commemoration 
of the 150th anniversary of the first session of this 
honorable Court. 

It is most fitting that this event should be commem- 
orated. Its commemoration may well serve to recall 
to the minds of the American people the purposes of the 
founders of our National Government, and the part, 
in the fulfillment of those purposes, that this Court 
was intended to take, has taken, and will take in the 
years to come. And this commemoration may well 
serve, further, to challenge the American people to 
dedicate themselves anew to the fulfillment of those 
purposes. 

In the Preamble of our Constitution, its framers re- 
cited the purposes to attain which the Constitution was 
to be ordained and established. In this recital, the 
purpose to “establish justice” is second only to the 
purpose “to form a more perfect union.” 

Daniel Webster reminds us that justice is “the liga- 
ment that holds civilized beings together,” and “the 
greatest interest of man on earth.” 

To the end that they might “establish justice,” to 
the end that they might provide “the ligament that 
holds civilized beings together,” to the end that they 
might strengthen the foundation of civilization on the 
North American Continent, and to the end that they 
might serve “the greatest interest of man on earth,” 
the framers of the Constitution provided therein for a 
federal judiciary, with this Court as its head, to ad- 
minister “justice” under and pursuant to law. 

In the words of President Washington this Court 
was intended to be “the keystone of our political fabric.” 
And it was intended to be the protector of our Con- 
stitution and of the inalienable rights of a free people. 

Gladstone’s characterization of our Constitution, as 
“the most wonderful product ever struck off at a given 
time by the brain and purpose of man,” is justified by 
the fact that, for 150 years, this Court has approached 
as near as any human institution might well be ex- 
pected to approach the fulfillment of the purpose of the 
framers of the Constitution, to “establish justice” for 
the American people. 

We may properly take pride in the extent to which 
this Court has approached that fulfillment, realizing 
as we do, as Addison reminds us, that to be just “to 
the utmost of our abilities, is the glory of man,” and 
that “to be perfectly just, is an attribute of the divine 
nature.” 

Not only is it permissible on this occasion for us to 
recall that this Court is a human institution, but it is 
also desirable for the American people to recall, on 
this occasion, that this human institution will endure, 
and that justice, under and pursuant to law, will be 
preserved for the American people, only so long as 
the American people, by their alertness, fidelity and 
sanity, cause them to be preserved and to endure. 

For there are forces at work, in the world today, 
that are inimical to the continued fulfillment by this 
Court of the purpose for which it was created. 


As a result of the workings of these forces, in sub- 
stantial parts of the world, national temples of justice 
are no longer honored or worthy of honor, and inter- 
national morality and law are giving ground to inter- 
national immorality and anarchy. And many hundreds 
of millions of people are engaged in war, 
settle their differences, not according t 
by force—by the use of a means that is 
bring victory to the strongest, or to the most unscrupu 
lous, of the contending peoples, wholly 
justice. 

And, even within our own borders, there are forces 
at work that are inimical to the principles upon which 
our Government is founded, including the principle of 
justice under and pursuant to law. 

Thus, there is a tendency, among groups of employ- 
ers and employees, to use physical force as the means 
of settling differences, instead of being willing to use 
the administration of justice—the institution devised 
by man, when he was emerging from barbarism, as a 
substitute for combats, for fights and for wars—an in 
stitution that is calculated to bring victory to the con- 
tending party who has the most justice on his side, re- 


seeking to 


Justice, but 


regardless of 


gardless of the relative physical strength of the con 
tending parties. 
Also, we have among us many people who are eter- 


nally striving to inculcate doctrines that, in other parts 
of the world, are producing international lawlessness, 
anarchy and war, doctrines that, in other parts of the 
world, are destroying temples of justice, and doctrines 
that, in other parts of the world, are depriving the 
people of their liberties, and of their lives. 

And finally, there is an all-too-widespread inclina- 
tion to disregard the fundamental principles, upon 
which our Government, and our Civilization, are 
founded, and an all-too-general disposition to ignore 
the historic warning that “eternal vigilance is the price 
of liberty.” 

For 150 years, the American people have honored, 
respected and sustained this Court, and through the 
years this Court has gained for itself the gratitude and 
affectionate regard of the American people, 
American people have been steadfast in their devotion 
to the fundamental principles upon which our Govern- 
ment is founded, and because the American people have 
seen in the record of this Court the evidence of the 
striving by its members to be just, “to the utmost of” 
their “abilities.” 

This Court has gained, and has retained, this honor, 
this respect, this gratitude, and this affectionate regard, 
although, in the words of a nineteenth century publi- 
cist, this Court has no “palaces or treasures, no arms 
but truth and wisdom, and no splendor but the justice 
and publicity of its judgments.” 

On this occasion, as we commemorate the 150th an 
niversary of the first session of this Court, we dedicate 
ourselves anew, to the task of defending our Constitu 
tion, to the task of guarding our liberties, and to the 
task of strengthening, defending and preserving this 
Court, as “the keystone of our political fabric,” 
protector of our Constitution, and as the guarantor of 


justice for the American people under and pursuant to 


law, not only for another 150 years, but also 
time. 
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Court of the United States, Prepared by the Joint Com- 


mittees of the Senate and House of Representatives, 
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Chief Justices of the United States 
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an. 31, 1801; d. July 6, 1835; int. 
Shackoe Hill, Richmond, Va 

Roger B. Taney, M Jackson ), 
m. Mar. 15, 1836; d. Oct. 12, 1864; 
nt. Roman Catholic ‘ etery, Fred- 
rick, Md. 

Salmon P. Chase, Ohi (Lincoln), 
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eint. Spring Grove Cemetery, Cincin- 
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Morrison R. Waite, Ohi (Grant), 
-om. Jan. 21, 1874; d. Mar. 23, 1888; 
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Melville W. Fuller, Ill Cleveland), 

m. July 20, 1888; d. J 4, 1910; int 
Graceland Cemetery, Chicago, Ill. 

Edward D. White, La.; (Taft), com. 
Dec. 12, 1910; d. May 19; 1921; int. 
Oak Hill Cemetery, Washington, D. C. 

Wm. Howard Taft, Conn.; (Hard- 
ing), com. June 30, 1921; res. Feb. 3, 
1930; d. March 8, 1930; int. Arlington 
Cemetery, Arlington, Va 

Charles Evans Hughes, N. Y.; 
Hoover), com. Feb. 13, 1930. 


Associate Justices of the Supreme 
Court of the United States 


John Rutledge, S. ‘ Washi 
com. Sept. 26, 1789; re Mar. 5, 1791; 
d. July 23, 1800; int. St. Michael's 


Cemetery, Charleston, S 
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William Cushing, Mass.; (Washing 
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int. Johnston Burial Ground, Edenton, 
N. C.; reint. Christ ul vard, Phila 
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John Blair, Va.; (Washington), 
com. Sept. 30, 1789; res. Jan. 27, 1796; 
d. Aug. 31, 1800; int. Bruton Parish 
Churchyard, Williamsburg, Va. 

James Iredell, N. C.; (Washington), 
com, Feb. 10, 1790; d. Oct. 20; 1799; 
int. Johnston Burial Ground, Edenton, 
NC 

Thos. Johnson, Md.; (Washington), 
com. Aug. 5, 1791; res. Mar. 4, 1793; 
d. Oct. 25, 1819; int. All Saint’s Fpis- 
copal Churchyard, Frederick, Md.; 
reint. Mount Olivet Cemetery, Fred- 
erick, Md. 

William Paterson, N. J.; (Washing- 
ton), com. Mar. 4, 1793; d. Sept. 9, 
1806; int. Manor House Vault, Albany, 
N. Y. 

Samuel Chase, Md.; (Washington), 
com. Jan. 27, 1796; d. June 19, 1811; 
int. Old St. Pauls Cemetery, Baltimore, 
Md. 

Bushrod Washington, Va.; (Adams), 
com. Sept. 29, 1798; d. Nov. 26, 1829; 
int. Mt. Vernon, Va. 

\lfred Moore, N. C; (Adams), com. 
Dec. 10, 1799; res. Mar. 1804; d. Oct. 
15, 1810; int. St. Philip’s Churchyard, 
Old Brunswick, near Southport, N. C.. 

William Johnson, S. C.; (Jefferson), 
com, Mar. 26, 1804; d. Aug. 11, 1834; 
int. West Cemetery, St Philip’s Church, 
Charleston, S. C. 

Brockholst Livingston, N. Y.; (Jef- 
ferson), com. Nov. 10, 1806; d. Mar. 
18, 1823; int. Vault, Wall Street 
Churchyard (Trinity Church), New 
York City, N. Y. 

Thomas Todd, Ky.; (Jefferson), 
com. Mar. 3, 1807; d. Feb. 7, 1826; int. 
Frankfort Cemetery, Frankfort, Ky. 

*Levi Lincoln, Mass.; (Madison), 
com. Jan. 7, 1811; d. Apr. 14, 1820. 

*John Quincy Adams, Mass.; ( Madi- 
son), com. Feb. 22, 1811; d. Feb. 23, 
1848. 

Joseph Story, Mass.; (Madison), 
com. Nov. 18, 1811; d. Sept. 10, 1845; 
int. Mount Auburn Cemetery, Cam- 
bridge, Mass. 

Gabriel Duvall, Md.; (Madison), 
com. Nov. 18, 1811; res. Jan. 1835; d. 
Mar. 6, 1844; int. Duvall Estate, Glenn 
Dale, Prince Georges County, Md. 

Smith Thompson, N. Y.; (Monroe), 
com. Sept. 1, 1823, d. Dec. 18, 1843; 
int. Livingston Burial Ground, Pough- 
keepsie, N. Y. 

Robert Trimble, Ky.; (J. Q. Adams), 
com. Ma, 9, 1826; d. Aug. 25, 1828; 
int, Paris Cemetery, Paris, Ky. 

John McLean, Ohio; (Jackson), 
com. Mar. 7, 1829; d. Apr. 4, 1861; 
int. Spring Grove, Cincinnati, O. 
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Henry Baldwin, Pa.; (Jackson), 
com. Jan. 6, 1830; d. Apr. 21, 1844; 
int. Greendale Cemetery, Meadville, 
Pa. 

James M. Wayne, Ga.; (Jackson), 
com. Jan. 9, 1835; d. July 5, 1867; int. 
Laurel Grove Cemetery, Savannah, Ga. 

Philip P. Barbour, Va.; (Jackson), 
com. Mar. 15, 1836; d. Feb. 25, 1841; 
int. Congressional Cemetery, Washing- 
ton, D, C. 

*William Smith, Ala.; (Van Buren), 
com. Mar. 8, 1837; d. June 26, 1840. 

John Catron, Tenn.; (Van Buren), 
com, Mar. 8, 1837; d. May 30, 1865; 
int. Mount Olivet Cemetery, Nashville, 
Tenn. 

John McKinley, Ala.; (Van Buren), 
com, Apr. 22, 1837; d. July 19, 1852; 
int. Cave Hill Cemetery, Louisville, Ky. 

Peter V. Daniel, Va.; (Van Buren), 
com. Mar. 3, 1841; d. June 30, 1860; 
int. Hollywood Cemetery, Richmond, 
Va. 

Samuel Nelson, N. Y.; (Tyler), com. 
Feb. 13, 1845; res. Nov. 28, 1872; d. 
Dec. 13, 1873; int. Lakewood Cemetery, 
Cooperstown, N. Y. 

Levi Woodbury, N. H.; (Polk), com. 
Sept. 20, 1845; d. Sept. 4, 1851; int. 
Harmony Grove Cemetery, Portsmouth, 
N. H, 

Robert C. Grier, Pa.; (Polk), com. 
Aug. 4, 1846; res. Jan. 31, 1870; d. 
Sept. 26, 1870; int. West Laurel Hill 
Cemetery, Philadelphia, Pa. 

Benj. R. Curtis, Mass.; (Fillmore), 
com. Sept. 22, 1851; res. Sept 30, 1857; 
d. Sept. 15, 1874; int. Mount Auburn 
emetery, Cambridge, Mass. 

John A, Campbell, Ala.; (Pierce), 
com. Mar. 22, 1853; res. May 21, 1861; 
d. Mar. 13, 1889; int. Greenmount 
Cemetery, Baltimore, Md. 

Nathan Clifford, Maine; ( Buchanan ), 
com, Jan. 12, 1858; d. July 25, 1881; 
int. Evergreen Cemetery, Portland, 
Maine. 

Noah H. Swayne, Ohio; (Lincoln), 
com. Jan. 24, 1862; res. Jan. 24, 1881; 
d. June 8, 1884; int. Oak Hill Cemetery, 
Washington, D. C. 

Samuel F. Miller, Iowa; (Lincoln), 
com. July 16, 1862; d. Oct. 13, 1890; 
int. Oakland Cemetery, Keokuk, Iowa. 

David Davis, Ill.; (Lincoln), com. 
Oct. 17, 1862; res. Mar. 4, 1877; d. 
June 26, 1886; int. Evergreen Cemetery, 
Bloomington, III. 

Stephen J. Field, Calif.; (Lincoln), 
com. Mar. 10, 1863; res. Dec. 1, 1897; 
d, Apr. 9, 1899; int. Rock Creek Ceme- 
tery, Washington, D. C. 

Edwin M. Stanton, Pa.; (Grant), 
com, Dec. 20, 1869; to take effect Feb. 
1, 1870; d. Dec. 24, 1869, before com. 
took effect. 

William Strong, Pa.; (Grant), com. 
Feb. 18, 1870; res. Dec. 14, 1880; d. 
Aug. 19, 1895; int. Charles Evans 
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strong for the higher orders, and for those who, rising 
above the swinish multitude, always contrive to nestle 
themselves into the places of power and profit.” 


Only Question Was How to Make Judicial Review 
Effective 


When the federal constitution was adopted there 
was no question in the United States that judicial 
review was desirable; the question was how to 
make it effective. The major premise in all political 
discussion was the danger of power. This fear that 
power would inevitably be abused had led to the 
lifeless government of the Confederation. The con- 
stitution represented the reaction from that unsuc- 
cessful experiment, and the fear of its opponents 
was that it had gone to the other extreme. “Yes, 
sir,” said Patrick Henry in the Virginia ratifying 
convention, “our judges opposed the acts of the 
legislature. .. They had the fortitude to declare that 
they were the judiciary and would oppose uncon- 
stitutional acts. Are you sure your federal judiciary 
will act thus?” 

The question of how to make limitations on 
power effective was approached from two extremes. 
One is set forth in a three-volume work by John 
Adams. His answer was that it could only be done 
by a “balance.” “It has been said,” he wrote, “that 
it is extremely difficult to preserve a balance. This 
is no more than to say that it is extremely difficult 
to preserve liberty.” The judiciary played no part 
in his balance. He insisted on the usual safeguards 
of tenure and salary but it is quite evident from 
his silence that he did not believe any judiciary 
would ever attain sufficient power to be an impor- 
tant weight in the maintenance of a balance of 
power. 

Somewhat ironically, in view of what was to 
happen during his presidency, Jefferson was at the 
other extreme. One of his objections to the federal 
constitution was that the veto power had not been 
lodged in a council of which the judges were mem- 
bers. The draft of a state constitution which he 
prepared went further than any constitution ever 
actually adopted in America in vesting powers in 
the judiciary. A year before the meeting of the 
federal convention he assured a Frenchman that in 
America “the judges would consider any law as 
void which was contrary to the constitution.” He 
thought it important for the people to provide for 
these checks “while yet they have honest represen- 
tatives,” for the people “should look forward to a 
time ... when a corruption . . . will have seized the 
heads of government, and be spread by them 
through the body of the people; when they will pur- 
chase the voices of the people, and make them pay 
the price.” 


Supreme Court Has Furnished the Balance Sought 
by Jefferson and John Adams 


We all know that, on the whole, it is the Supreme 
Court which has furnished that balance which 
Jefierson and Adams sought. The balance which 
Adams expected between two branches of the legis- 
lature and between the legislature and the executive 
has not been nearly so effective. Yet his assump- 
tion of the essential weakness of the judiciary as a 
balancing force seems sound. It still remains true 
that the judiciary has no “power.” Its strength is 
a moral strength and its nearest historical parallel 
is the strength of the Church in the early middle 
ages. No higher tribute can be paid to the men 
who have worn its robes. 
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Doce EAE TESS LIENS ID AR TIO MEI LOS Re te 


On Close Division of Public Opinion in 1864 a 


ABRAHAM LINCOLN AND THE STATEHOOD 
OF NE 


VADA 


New Free State was Important 


Admit Nevada—Great Hopes for Future Expansion—New Constitution Telegraphed to Wash 


ington in Time to Proclaim State and Have its Vote Cast in Presidential Election. 


By F. LAuRISTON BULLARD 


Editorial Writer, 


N the wall of the Assembly Chamber in the capi 

tol of the State of Nevada there hangs a portrait 

of Abraham Lincoln. Its acquisition was au- 
thorized by the Legislature in connection with the cele- 
bration of the semi-centennial of Nevada’s statehood. 
The unveiling took place on March 14, 1915. The 
painting was placed above the Speaker’s chair in the 
room occupied by the popular branch of the Legislature 
in commemoration of the events that brought about 
the admission of Nevada to the Union, and, as the 
Governor said, “to inspire legislators to give to the 
people the best that is in them.” The anniversary of 
Nevada’s accession (October 31, 1864) is observed an- 
nually as a holiday with more or less formality, and last 
year was celebrated with the pageantry of a Diamond 
Jubilee. 

“Nevada or a Million Men” 


That the admission of the Silver State was consid- 
ered a necessity for the consummation of the policies 
of the Civil War President is well known, but several 
important aspects of the situation at the time are hardly 
known at all. “Easier to admit Nevada than to raise 
another million men,” is the familiar explanation of 
Lincoln’s policy, this on the authority of the account 
given to the public in 1898 by Charles A. Dana. The 
purpose of this article is to bring forward certain neg- 
lected phases of the story and to indicate that the Dana 
account may not in all respects be accurate. 

During about half of the decade of the 1850’s Carson 
County, in the western part of the Territory of Utah, 
was occupied only by several groups of Mormons, and 
emigrants bound for California hurried through what 
seemed to them a Valley of Death littered as was the 
trail by skeletons of cattle and men. When a clash 
between the United States and the Mormon authorities 
became imminent in 1857, about a thousand Zionists at 
the call of Brigham Young abandoned promptly the 
properties in the Valley which their labor had made 
valuable and hastened back to Salt Lake. The discovery 
of the Comstock Lode precipitated a wild rush for a 
new El Dorado. On the second day before he quit the 
Presidency, James Buchanan signed the Act which 
transformed Carson County into the Territory of Ne 
vada. In fewer than four years the Territory was ad- 
vanced to Statehood. The census of 1860 gave Nevada 
a population of only 6,857. During the debate in Con 
gress of the Enabling Act for Nevada’s admission the 
population was estimated all the way from 30,000 to 
45,000. Statehood must mean the addition of two 
Senators and one Representative to the National Legis- 
lature. The Apportionment Act in force at that time 
established a population ratio of 127,381 for each mem 
ber of Congress. In all the succeeding 75 years Nevada 
never has attained that population 
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Boston Herald 


But in the middle 60’s everybody assumed that Ne- 
vada was destined to become a populous and wealthy 
State. The frenzied speculation of the wildcat era was 
subsiding, but sane observers in conservative publica- 
tions declared that a mighty commonwealth had been 
founded on the plateau between the Rockies and the 
Sierras and predicted that the stream of bullion which 
would issue from its mines would pay the nation’s war 
debt. Senator Latham of California insisted that even 
by the time the Territory had qualified for admission 
the population would exceed 100,000, whereas the 
Golden State had come in with a population no larger. 
The eastern newspapers were commenting on the great 
progress the Territory, had made in four years. The 
New York Times stressed “the vast multitudes of emi- 
grants” who were pouring into the region. The New 
York Herald foresaw a “future for the new State” that 
would be as prosperous as its beginning. Greeley’s 
Tribune described in glowing terms the prospects of 
the coming State, and indicated that its mines might 
pay not only the interest on the national debt but “the 
entire debt within the present generation.” The 
Secretary of the Interior in his report for 1864 con- 
ceived that the production of the silver regions “must 
soon reach a magnitude unprecedented in the history 
of mining operations.” Bishop Matthew Simpson in 
dulged in gaudy rhetoric to describe the value of the 
Nevada mines—“the more the mines are worked the 
richer they yield.” Observers believed also that once 
the Pacific Railroad should have spanned the Conti- 
nent silver weuld not be the only valuable export of the 
new State. Agriculture must always be limited, but 
several minerals would supplement silver when the 
mines became more readily accessible and freight rates 
receded to a reasonable level. 


Nevada Desired Statehood 


The people of Nevada wanted to enter the Union. 
Three months before Congress passed an Enabling Act 
they voted four to one for Statehood. During the ter 
ritorial years a little body of troops organized in that 
distant region kept open the sole means of communica 
tion between the East and the Pacific coast. For that val 
uable war service the Territory borrowed money at the 
rate of 11% per cent. per month and incurred a debt for 
which the State was not reimbursed until 1929. The gov 
ernment at Washington under all normal conditions 
would have delayed action. Nobody foresaw, however, 
that Nevada would provide the nation with a unique 
case of arrested development. Nevertheless, even though 
the future had been clearly disclosed to the Administra- 
tion, Statehood would have been authorized without 
delay. The Administration was looking for additional 
loyal States. Congress passed Enabling Acts for Colo 
rado and Nebraska, territories which also fell far short 
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This portrait of Abraham Lincoln hangs above the 
Speaker’s Chair in the Assembly Chamber in the State 
House at Carson City. 

It was painted by Charles W. Shean, New York City, 
and authorized by the Nevada Legislature at the time 
of the celebration of the 50th Anniversary of Statehood. 

Thus Nevada emphasizes Lincoln’s connection with 
the admission of the State at a critical time in the 
Civil War. 





of the apportionment population. To expedite the ad- 
mission of Nevada its constitution was telegraphed en- 
tire from Carson City to Washington a few days before 
the national election of 1864. The people of the Terri- 
tory probably understood only in part the reasons for 
the hurry. 

Prior to the organization of the territorial govern- 
ment midway of 1861 there was little government or 
none in Carson County. Conditions in that portion of 
Utah were hopelessly chaotic. During one period three 
governments are said to have tried simultaneously to 
function. The discovery of the Comstock on June 12, 
1859, on the eastern slope of Mount Davidson, about 
twenty miles from the California boundary, made con- 
fusion worse confounded. In a short time Virginia City 
multiplied from nothing to a hurly-burly of 10,000 min- 
ers. San Francisco was the centre of the orgy of spec- 
ulation that followed. A government report states that 
3000 silver companies were organized in the California 
city and that 30,000 persons bought stock in them. “The 
amount of business done in Virginia City was twice as 
great as in any other town of equal size in the United 
States. It provided more silver in a year than any 
other mining district of equal size ever did.” Other 
silver ledges were soon uncovered and other little camps 
became wild and unruly towns. 


Terry and Stewart; Mark Twain 


Within two days of each other there arrived in Car- 


son City two men who represented opposing ideas of 
what should be the destiny of that region. Judge David 
S. Terry, born in Kentucky, had resigned as Chief Jus- 
tice of the California Supreme Court shortly before his 
duel with Senator David Broderick. He came to Vir- 
ginia City, according to the not too reliable charge of 
a San Francisco newspaper, “at the request of Jeffer- 
son Davis from whom he had received a commission to 
be territorial governor of Nevada in case it became 
sympathetic with the southern cause.” In 1863 he 
joined the Confederate army and fought at Chicka- 
mauga. William M. Stewart, who was to become one 
of Nevada's first Senators, born in New York, was an 
ardent Unionist. After ten years in California he estab- 
lished a law office in Nevada and became a specialist in 
mining law. He spent four years in vindicating the 
interests of the original claimants to the Comstock. In 
that turbulent period he rode the storm, with Terry as 
his usual opponent until the outbreak of the war. 

The organization of Carson County as the Territory 
of Nevada was expected to end what was plainly 
an impossible situation. There was an interval of 
eighteen weeks between the President’s approval of the 
bill creating the new Territory and the arrival of its 
first and only Governor. James W. Nye doubtless owed 
his appointment to his friend, the Secretary of State. 
The younger Charles Francis Adams, who traveled with 
him and Seward on a campaign tour in the Middle 
West in 1860, described Nye as an able stump speaker 
and politician, well adapted for the life of the mining 
camps, and “a character!” In his annual message of 
1862 President Lincoln referred to Nevada as a region 
in which “the Federal officers” on their arrival there 
“found existing the leaven of treason,” a condition with 
which Nye was amply equipped to deal. As Secretary 
for the Territory, another Cabinet member, Attorney 
General Bates, obtained the appointment of one Orion 
Clemens, who in turn named as his secretary his 
brother, Sam, whom the world knows as Mark Twain. 

During more than two years of the three years and 
four months that Nevada remained a Territory the 
question of Statehood was agitated. In 1862 the Terri- 
torial Legislature passed a bill for a referendum vote, 
and for the election of delegates for a constitutional con- 
vention in case Statehood should win. In a total vote of 
8162 only 1502 were recorded in opposition. Late in 
December of that year Representative James M. Ashley 
introduced in Congress a bill providing for the admis- 
sion of Nevada. Precisely in the same form he offered 
on the same day bills in behalf of Colorado, Nebraska, 
and Utah, and a bill for a temporary government for 
Idaho. These measures encountered long delay in the 
House, but the Senate passed the Nevada Act in March, 
1863. Nevada duly elected the convention delegates and 
they spent about six weeks towards the end of the year 
in drafting a constitution. And then, for reasons which 
will appear, in January, 1864, the people rejected it by 
a four-to-one vote, 8851 to 2157. 


Territory Faithful to Union 


Meantime in more ways than one the Territory was 
demonstrating its fidelity to the Union. The people 
always have been proud of what Nevada did for the 
Sanitary Commission, the Red Cross of Civil War days. 
Its per capita contributions were larger that those of any 
other State or Territory, despite the fact that there was 
a good deal of secession sentiment in Carson City and 
Virginia City. Nevada’s greatest service was the keep- 
ing open of the Overland Trail. The Federal Govern- 
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transmitting constitution of Nevada, October, 1864. Telegram to Seward above, right; 
first sheet at left; below, sheet prohibiting slavery. 
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By HaArRR\ 


E. PRATT 


vf Springfield, Illinois; Executive Secretary, Abraham Lincoln Association 


TUDENTS of the life of Abraham Lincoln, long 
familiar with his opposition to Stephen A, Douglas 
on the political stump from 1839 to 1858 and their 
frequent appearance on opposite sides in the Sangamon 
Circuit and Illinois Supreme courts, are always inter- 
ested in the facts of the one case that has come to light 
in which Lincoln and Douglas appeared together as 
attorneys for the defense of a man accused of murder, 
at Clinton, Illinois. In the case of The People v. 
Spencer Turner, tried at the May, 1840, term of the 
Circuit court of DeWitt county, Lincoln, Douglas, and 
Kirby Benedict, of Decatur, defended Turner, at that 
time not yet twenty-one years of age, on the charge of 
beating to death a man named Matthew K. Martin. 
Douglas had practiced law while serving as Register 
of the Springfield Land Office from 1837 to 1839, and 
prior to that he had served two years as State’s Attor- 
ney for the First Circuit. In the spring of 1840, how- 
ever, he was not going around the new Eighth Circuit 
in the interest of the law, but to engage in forensic 
encounters with Lincoln, the Whig elector, at each 
county seat town. They had already presented the 
issues of the Harrison against Van Buren campaign at 
the three county seats of Tremont, Bloomington, and 
Pontiac before their arrival in Clinton. 


Business in Court, Then a Lincoln-Douglas Debate 


The second court to meet in the newly formed County 
of DeWitt convened at Clinton on Thursday, the 
twenty-first day of May, 1840. The necessary business 
being soon attended to, the debate opened between the 
Whigs, Lincoln and William L. May, and the Demo- 
crats, Douglas and Jesse B. Thomas. This encounter 
lasted all afternoon and late into the evening. 

On the following morning the grand jury returned 
an indictment for murder against Spencer Turner, who 
was then free under a $10,000 bond. Talking with their 
client, the attorneys for the defense, Lincoln, Douglas, 
and Benedict, elicited the following story of the murder: 

Turner and Matthew K. Martin had apparently been 
drinking together on May fifteenth, and after a violent 
quarrel had come to blows. The verdict of the coroner’s 
jury stated that Martin had been found in a helpless 
and speechless condition with a gash in his head, near 
Miles Gray’s garden, and that his death had resulted 
from a blow, together “with his own imprudence in 
keeping himself in a state of intoxication and exposure 
in rain and inclemency of weather on the night previous 
to his death.” Dr. James Brown and Dr. Thomas 
Laughlin had served on the coroner’s jury and exam- 
ined the gash on Martin’s head. Eight witnesses were 
each placed under one hundred dollar bond to appear 
in the Circuit court in the case of People v. Turner. 

The indictment as drawn by D. B. Campbell, the 
State’s Attorney, recited that Turner “with his malice 
aforethought did make an assault upon Martin with a 
certain wooden stick of the value of ten cents upon the 
right side of the head near the right temple one mortal 
wound of the length of two inches and of the depth of 
one inch.” 
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Murder Trial: Lincoln and Douglas for the Defense 


On the morning of May twenty-third, ten jurymen 
were chosen from the panel and two from the 
bystanders in the crowded court room and the trial 
began. Turner pleaded not guilty. Though we do not 
know what arguments Lincoln and Douglas used in his 
defense, it is safe to assume that they dwelt upon his 
youth and the drunken condition of Martin at the time 
of his death as well as his hours of exposure in the rain. 
The witnesses upon examination probably admitted 
Martin’s general reputation for drunkenness. The jury 
brought in a verdict of not guilty, bearing mute witness 
to Governor Ford’s comment that “There was now and 
then an indictment for murder . 
murder arising from heat of blood or in fight, it was 
impossible to convict.”’ 


but in all cases of 


Acquittal: Attorneys’ Fees 


Douglas is reported* to have received a fee of $200 
which was paid at once, and Lincoln to have some 
time later received a horse which soon went blind. 
Concerning Douglas’ fee we have no record, but we do 
know that the horse story is untrue. Lincoln received 
a ninety-day note for $200, signed by Turner and his 
brother William. A year and a half later, the note 
being unpaid, Lincoln brought a damage suit for $300 
against the Turners. Spencer’s defense that he was 
under age when the note was signed was disregarded 
by the court and judgment awarded to Lincoln against 
Spencer Turner for $213.50 and costs. William Turner 
was later made a party to the judgment, but Lincoln 
does not appear to have pressed either of them for pay 
ment, since the case was continued from term to term 


until April, 1846. 


Address of Hon. Robert H. Jackson 


(Continued from page 204) 

trifugal and centripetal, and whose struggle he declared 
made up most of history. The judgments and opinions 
of this Court deeply penetrate the intellectual life of 
the nation. This Court is more than an arbiter of cases 
and controversies. It is the custodian of a culture and 
is the protector of a philosophy of equal rights, of civil 
liberty, of tolerance, and of trusteeship of political and 
economic power, general acceptance of which gives us 
a basic national unity. Without it our representative 
system would be impossible. 

Lord Balfour made an observation about British gov 
ernment, equally applicable to American, and expressed 
a hope that we may well share, when he wrote: 

“Our alternating Cabinets, though belonging to dif- 
ferent parties, have never differed about the foundation 
of society, and it is evident that our whole political 
machinery presupposes a people so fundamentally at 
one that they can afford to bicker; and so sure of their 
own moderation that they are not dangerously dis- 
turbed by the never-ending din of political conflict. May 
it always be so.” 
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Comparison of Stockholm Arrangements with Legal Aid in Milwaukee. 


By Litoyp K. GARRISON 


Dean OT 


w School, University of Wisconsin; Member of President Roosevelt's Commission 


n Industrial Relations in Great Britain and Sweden, 1938 


W 7JHEN I was in Sweden two summers ago I 
became interested, through conversations with 
certain Swedish lawyers, in not the least re- 
markable feature of that remarkable little country—its 
generous and novel provisions for enabling people of 
small means to obtain adequate legal service both in 
litigated and non-litigated matters. 


As I pursued the subject further, it seemed to me 
that we had much learn from the Swedish experi- 
ence, in this as in other fields [ gathered what 
material I could, all of it authoritative, but was unable 


to make a personal and first-hand investigation of the 
social and political background, and the day-to-day 
operation, of the laws and institutions described below. 
! know that without such an investigation many ques- 
tions must remain unanswered and that many overtones 
will be missed. On the other hand, I am persuaded 
that the materials available throw sufficient light on the 
Swedish system, a are sufficiently suggestive for 
purposes of comparison with our own system (or lack 
of it), to warrant study by all who are concerned with 
the legal problems low-income groups in this 
country. 

These problems are dealt with in Sweden in two 
ways: by the Free Legal Proceedings Act of 1919, 
Public Institutes for Legal Assist- 
nd to our legal aid bureaus, but 


and by the so-called 
ance, which corresp 


which serve a mu oader group in the community. 
I. The Free Legal Proceedings Act of 1919 
This Act! empowers the courts to exempt a party, 
under certain conditions, from all the costs of litiga 
tion (whether it il or criminal proceedings), in 
cluding even the sts of serving process, of witness 
fees, and of executing judgments (And, in addition, 
the court may order that the fees of the party’s attor- 
ney be defrayed by the State in an amount to be fixed 


by the court as “reasonable,” and that the attorney’s 
disbursements f necessary” expenses be similarly 
defrayed. In such cases the party is permitted to 
select his own attorney, “if there are no special reasons 
why he should not be allowed to do so”; but the attor- 
ney is prohibited fr accepting any payment from the 
party in addition to that fixed by the court. 

By these provis a litigant, plaintiff or deiendant, 
if his circumstances warrant assistance, is enabled to 
go through a law-suit in the trial courts without a 
single penny of expense. The same free procedure 
may be granted als all of the higher courts, with 
the exception that if a party takes an appeal from an 
adverse judgment the fees of his attorney will not be 
paid by the state less his position is essentially sus- 
tained. 

Of the two principal features of the Act the one 
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relieving poor litigants of costs and expenses appears 
to be more important in practice than the one permit- 
ting the retention of attorneys to be paid by the state. 
For the Public Institutes for Legal Assistance, to be 
later described, conduct through their salaried staffs 
most, if not all, of the litigation on behalf of poor 
people in the localities where they have been set up. 
Indeed one of the objects of the creation of these 
institutes was to relieve the poor so far as possible of 
the necessity of seeking private counsel at state ex 
pense because of the disadvantages to the clients as 
well as the burdens imposed on the state. As the Royal 
Social Board has pointed out: 

“A private lawyer always chooses the better situated 
as his principal clients. As soon as he is independent 
of poor persons’ cases with their regulated remuneration, 
he drops them. There may be a danger, therefore, of 
the work falling into the hands of less desirable persons. 
Moreover, the private lawyer is in many cases, both 
personally as well as from a legal point of view, some 
what unfamiliar with some questions that concern the 
living conditions of the masses. Nor would it be 
desirable, from an economic point of view, for the 
Treasury to engage private lawyers in the numerous 
minor cases that cannot conveniently be dealt with 
without special counsel.” 

Nevertheless, there are localities not served by the 
Institutes where the provision for attorneys’ fees must 
be of some importance, and even in localities where the 
Institutes exist there appears to be nothing in the law 
to prevent a poor litigant from bringing his case with 
out application to the Institute or to prevent him from 
asking for an attorney of his own selection. 

Wide discretion is given the courts in determining 
the circumstances under which relief may be granted. 
Thus the judge “determines whether the financial po- 
sition of the party is such that he should enjoy this 
benefit” ; the judge must be satisfied that the party “‘is 
not in a position, either himself or through a person 
who officially or otherwise is supporting him, to ad- 
vance his interests properly in bringing up the case 
or carrying it through.” There appear to be no pro- 
visions limiting the application of the law either to 
specified types of cases or to persons with not more 
than a specified amount of income or property. A 
further responsibility cast on the judge is that of decid 
ing the importance of the case to the party, for (by 
amendment in 1929) a party is not eligible for assist 
ance if it appears to be “of extremely little importance 
to him that his case should be tried.” 


Discretion of Courts as to Relief 


That the courts exercise their discretion with con- 
siderable care and restraint is indicated by the fact that 
they do not apply the Act in all cases conducted by 
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only a few t ndoubtedly, there are many 
places where, alt is no defender, either public 
private, the | lequately represented under 
the syste appoints a practicing 
lawyer to represent ticular defendant. But fre- 
ently this syst 1 to the abuse of half-hearted 
epresentation o1 ded extortion of compensa- 
tion from the famil friends of the defendant.”!2 
There are other d Ities with the assigned counsel 
ystem. While is 956) all states had provided 
assignments in « ases, nearly one-fourth had 
t done so in felot ses, and nearly one-half had 
t done so in misd r cases.'* Only eight states 
d provided for a ents in the magistrates’ or 
ther lower courts, stinguished from the regular 
riminal trial courts 1 only two had covered pro- 
eedings in appellat irts.'4 Nineteen states had 
ade no provisiot pensating the assigned coun 
el; in most of th ng states the compensation 
- is Meagre or nor e. g.: North Carolina, $25 in 
ipital cases, Oklal $25 maximum; Washington, 
$10 per day; I r over, per day, others, 
$10 maximum tot ho, capital, $50, felony, $25, 
lisdemeanor, $10; n).5 Finally, only eight 
states had provided bursement for the necessary 
xpenses and disburs¢ ts of trial (expert testimony, 
itness fees, tra ind twé iese limited 
he reimburse t pital cases; so that, with these 
exceptions, “either 1 rney must pay the incidental 
expenses out Ol | ket, whi h, ot course, he 
y annot afford to d therefore does not do, or the 
lefendant must il and do the best he can in 
spite of an inadequ reparation of his case.’’?® 
It is not likel e situation has changed much 
nce 1936, when t study wv made: and the 
tark facts ; 
Court Costs 
3) Cow 
Our systen osts is notoriously a hodge 
podge, archai c, and burdensome to small 
litigants; legal nizations are unable for the 
most part to deft se costs; and statutory relief 
has made but littl v.17 Nor is there any source 
for defraying the ot non-statutory expenses of trial, 
save in a few stat riminal proceedings, as already 
ted. 
So much for rneys fees, court costs and ex- 
penses. all of hi Sweden are paid by the state 
is necessity requit turn now to the second princi- 
pal teature ot t Sw - systen 
II. Public Institutes for Legal Assistance 
These institut esponding broadly to our legal 
ud organizatio1 r from the latter in important 
particulars 
l. The institu vernmental undertakings.'® 
The first was { in Gothenburg in 1872 as a 
municipal agen e town retained and paid a law 
yer to assist the ne free of charge, or at a reduced 
fee, according t umstances, both in and out of 
court. This arrang: nt was imitated in several other 
towns, including St holm 1884). The facilities 
thus provided wer d to be inadequate; Stockholm 
in 1913 establisl l-time bureau; and in 1919, at 
he time of the pas f the Free Legal Proceedings 
\ct, described al the state enacted a permanent 
plan for aiding tl rl nder this plan the State 
makes nual g in-aid to ea Institute. The 
grants covet Il s; for postage, telephones and 
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telegrams, and railway fares (all of these being gov 
ernmental enterprises), plus up to half the salaries of 
the staff and half the net office expenses. The munici- 
palities pay the balance. In addition, the state makes 
small grants to help defray the initial expenses of a 
municipality in organizing an Institute. 

The institutes are under the general jurisdiction of 
the state Ministry of Justice; each is managed by a 
board of directors, the chairman and vice-chairman be- 
ing appointed by the governor of the particular prov- 
ince,’” and the other members by the particular munici- 
pality. Each board selects as the manager of its in 
stitute a trained lawyer, and he in turn selects, subject 
to the approval of the board, his legal staff.*° 

At the time I was in Sweden institutes were thus 
functioning in Stockholm (population 543,785) ,*' 
Gothenburg (262,276), Malmo (144,482), Norrkop 
ing and Halsingborg (50,000 to 100,000), and in Eskil 
stuna and Orebro (under 50,000). Proposals were be 
ing considered for the establishment of institutes in sev- 
eral other places. Actually the geographical coverage 
of those already established is broader than that of the 
particular municipalities, for several of the institutes 
have branch offices or local representatives in outlying 
regions according to the need. 

Enough has been said about our own legal aid or 
ganizations to point the difference. The first of these 
organizations were created in the nineteenth century, 
all as private charitable undertakings, and this form is 
still overwhelmingly predominant. The first munici- 
pal bureau was established in Kansas City im 1910,** 
and there are now some ten municipal bureaus, exclu 
sive of the few public defenders in criminal cases. All 
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the rest of the legal aid organizations, including those 
in the larger cities, are dependent upon charity, the 
majority being under community chests, and the re- 
mainder being supported by individual gifts, chiefly 
from public spirited lawyers.** Even the municipal 
bureaus, unaided as in Sweden by state grants-in- 
aid, are seldom adequately supported, and in times of 
stringency may, as has happened in Philadelphia,** be 
discontinued altogether. 

2. The Institutes are not limited to indigents. 

In contrast with our own legal aid organizations, the 
institutes are open not only to those who can pay 
nothing for legal service but also to those who can pay 
something. As previously pointed out, our own or- 
ganizations are forced to turn away people of the latter 
sort; and many are prohibited, even when requested, 
from maintaining a reference list of lawyers willing 
to handle small matters at reduced fees or from sug- 
gesting in any way what the applicants should do 
(nearly all of them being people who know no lawyers 
and who are totally at sea).*° I have been unable to 
ascertain precisely where the line is drawn between 
applicants whom the Swedish institutes will serve and 
those they will not serve. The Royal Social Board 
states that: 

“The institutes are open to anyone who is considered 
to be of small means. The production of a certificate 
as to the financial standing of the applicant is not neces- 
sary as a rule, but the applicant is liable to be called 
upon to provide evidence on this point if required.”’?6 
The American Consulate, after making inquiries, in- 

formed me that (in the case of Stockholm) : 

“It is not possible to indicate the dividing line finan- 
cially between persons who may use the services of the 
Institute for free legal assistance and those who may 
not. It is said that probably more than half of the total 







































population of Stockholm, including practically the entire 

labor class, would come within the category of those 

who might use the services of the Institute.” 

I think it is safe to assume from the foregoing that 
the institutes are open not only to indigents but to 
persons of small means generally, at least in situations 
where the amount they could afford to pay would 
make it difficult for them to obtain competent legal 
service on a professional basis. This conclusion is well 
fortified by the list of the occupations of the clients of 
the Stockholm institute in 1937, hereinafter set forth 
in detail. That list, as will be seen, includes a con- 
siderable proportion of persons whom we would classify 
as white collar workers. 

3y including persons of small means as well as in- 
digents the Swedish institutes are rendering service of 
a scope unknown in our country. 


III. A Comparison of the Stockholm Public Insti- 
tute for Legal Assistance and the 
Milwaukee Legal Aid Bureau 


Through the American Consulate | obtained a copy 
of the Report of the Stockholm Institute for 1937, and 
I am indebted to Professor Einar Haugen of the Uni- 
versity of Wisconsin for a careful translation of the 
document. This report throws a good deal of light 
on what is actually being done in Sweden. I thought 
it might be interesting to compare this report with that 
of the Milwaukee Legal Aid Bureau for the period 
October 1, 1936 to September 30, 1937, since the two 
cities are fairly comparable in size, Stockholm being 
543,785, as indicated above, and Milwaukee (as of 
1930) 578,249.27 Stockholm with its suburbs has a 
population of 696,484°° and Milwaukee County 
(nearly all of which is tributary to the city) 725,263. 
The advantage of size is a little in favor of Milwaukee, 
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relative extent of the services 
rendered by the ganizations, it should also be 
kept in mind that Milwaukee is largely an industrial 
ity, and therefore presumably in greater need of legal 
iid services than Stockholm, which, located on thirteen 


VA 
VW 


ind, in considering 
T 
t 


closely knit islands, is the intellectual and administra- 
tive center of Sweden and has relatively little manufac- 
turing.** In picking out the Milwaukee Bureau I have 


been motivated only by the relative comparability of the 
size of the two cities and by the immediate availability 


of the Milwaukee reports. As the statistics of the 
ther bureaus in this country show, the Milwaukee 
Bureau represents air average in size and effective- 


ness in relation to the population served ;*° and it rep- 


resents the predominant type of legal aid organization, 
heing a private incorporated society supported by the 
ommunity chest 

Finally, the Milwaukee and Stockholm organizations 
were founded at about the same time, Milwaukee in 
1916"! and Stockholm (as a full-time city bureau) in 
1913.32 

A comparison « e Stockholm report with the re- 
port for the year preceding, and of the Milwaukee re- 
port with the report for the year immediately follow- 
ng, reveals no substantial. fluctuations in the volume 


of the work handled by each organization, so that I 
think the two reports here presented may be taken as a 
fair indication of the work of the respective bureaus.** 
1. Staff. 
The Stockholm consisted for the year in ques- 
tion of seven full time lawyers,** fourteen office work- 
ers, and three clerks. The Milwaukee office consisted 


of a superintendent (a woman who was a member of 
the bar), a part-time attorney (to whom the trial of 
civil cases was assigned), and a clerk. 

The lawyers’ salaries in the Stockholm office ranged 
from approximately $3,840.00 a year for the top man 
to approximately $1,440.00 for the juniors.** The 
Milwaukee office paid its superintendent $1,980.00 and 
its part-time attorney $1,800.00. 

2. Number of cases handled. 

The Stockholm Institute handled 13,548 new cases,*® 
the Milwaukee Bureau 2,430. During the same year 
the New York Legal Aid Society, in a city with a 
population some twenty times that of Stockholm, han- 
dled less than three times as many cases. 

3. Finances." 


Expenditures Stockholm Milwaukee 


Salaries and wages 2s th ope $5,074.50 
(For Stockholm the figure includes 
$952 for vacations, and $716 for 
“cleaning, wash 1 the like.”’) 
SSE a ae ee IS 4,320 none* 
Heat and light e 785 none* 
Purchase and maintenance of equip- 
ment ..... ea ee 119 25.00 
Postage ..... Spee 51.73 
Printing, supplies, et« 1,237 72.89 
“Expenses for special legal aid’. . ie o" eV ote 
Telephones oa . 1,062 83.71 
“Communications and summonses’”’. 2? SE a 
“Pensions and Support”.......... 1,065 
(From other indications in the 
report, it would seem that this 
item consists of social security 
assessments ) 
Miscellaneous expenses ' 148 36.00 
$47,369 $5,074.50 


[*The Milwaukee is located free of charge in one of 
the municipal buildings adjoining the County Court House.] 
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income. Except for private contributions totalling 
$55.00 (derived from members of the Legal Aid So- 
ciety, paying for the most part annual dues of one 
dollar each)** and except for the municipal contribu- 
tion of office space, the Milwaukee Bureau received its 
entire income from the Community Chest. 

The Swedish Institute received a grant of $7,130 
from the state.*® It received further state assistance 
in the shape of a total of $7,616, made up of fees for 
its legal services in conducting cases under the Free 
Legal Proceedings Act, described above. (In 
about 68 per cent of the civil cases conducted by the 
Institute its clients were adjudged by the court to be 
entitled to the benefits of the Free Legal Proceedings 
Act; but similar action was taken in only about 20 
per cent of the criminal proceedings.)*® The Institute 
received further revenue aggregating $3,679, composed 
partly of costs charged against losing parties and partly 
of commissions received from clients in cases where 
something substantial was realized. I was unable to 
obtain exact information regarding these commissions 
or the circumstances in which they are charged, but in 
view of the extent of the litigation conducted by the 
Institute, as will appear presently, and the smallness 
of the figure just noted, the matter is not one of much 
moment.*! The total revenue of the Institute from 
these three sources aggregated $18,425, leaving a net 
balance of $28,944 which was defrayed by the city. 

4. Types of clientele. 

The following tabulation of the clientele of the Stock- 
holm Institute in 1937 is taken from its report, but the 
grouping into “white collar workers,” “other workers” 
and “unclassifiable” is my own. My purpose was to 
ascertain as nearly as possible the proportion of clients 
whose probable range of income would in this country 
disqualify them from legal aid bureau assistance. Pre- 
sumably all those, or nearly all those, in the “white 
collar” group would be so disqualified ; very likely many 
of those in the “other,workers” group, such as rela- 
tively well paid chauffeurs, craftsmen and others, would 
be similarly disqualified. The groupings are necessarily 
only roughly approximate, but I think it is clear from 
the face of the report that a very considerable propor- 
tion of the clientele would in this country be ineligible 
for legal aid. The list is as follows: 


White collar workers Men Women Total 
Salesmen, agents and the like...... 604 196 800 
Business assistants ............:: 136 480 616 
CE oe. can vcice cc cade 261 294 555 
Business workers ............--. 322 43 365 
Others in industry and commerce.. 288 52 340 
Engineers, superintendents and the 

a Serer er 199 l 200 
Government workers of lower ranks 158 17 175 
Ships’ mates, machinists, barge 

ee ere pe oe 66 os 66 
2. gk, ares 19 46 65 
Home owners, farmers and tenants 50 3 53 
eB ee or ee 29 ae 29 


2,132 1,132 3,264 
Other workers 
Manual laborers (non-agricul- 


| RE i Rie ST BE 1,410 58 1,468 
Industrial workers .............. 816 185 1,001 
Nervent GS ce oes ici dcatars ob ae tee 765 765 
Chauffeurs and the like.......... 457 sa 457 
Hotel and restaurant workers (other 

than waiters, waitresses)....... 48 395 443 
ChasbermmpaGs: ciccadscem eine. fad 431 431 
Seamstresses ............ Ree eee 387 387 
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Other W orkers Ven Women Total 
Waiters, Waitresses ..... 54 266 320 
I gn ha ae he a wie dle se 301 15 316 
Fishermen, cotters, agricultural 

ek he RS ce so aa 10 147 
a eee ee 97 ea 97 
3320 2512 5,332 

Unclassthable 
“Other occupations” .. 487 361 848 
“Unoccupied” ...... 80 3,524+ 3,604 











567 3,885 4,452 
+2,374 of the women in this group were married; 
909 were widowed or divorced; 
241 of the women in this group were single. 


Recapitulation 


White collar workers ZBise 1432 3.264 
Other workers ....... 3,320 2,512 5,832 
Unclassifiable 567 3,885 4,452 








6,019 7,529 13,548 

It is interesting to note the list of those classed as 
“unoccupied.” Only 80 of the more than 6,000 male 
applicants were so listed. That is to say, there were 
only 80 unemployed men in the whole city of Stock- 
holm in the year 1937 who sought legal assistance. 
Somewhat less than half of all the women clients were 
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classed as “‘unoccupied,” but two-thirds of them were 
married, and there is nothing to indicate one way or 
the other whether they represented an unemployment 
problem. I am inclined to think that the figure of only 
80 unemployed men is an indication of what was appar- 
ent while I was in Stockholm: namely, that the city has 
very little unemployment. It cannot be argued that 
unemployed persons have no legal problems and that 
that is why they did not seek legal aid in greater num- 
bers, for I am informed by the Milwaukee Bureau that 
most of its clients are persons on relief. 

The Milwaukee Bureau does not publish the occupa- 
tions of its clients, but since for the most part they 
have no occupations, and since none of them fall within 
the white collar category, being persons with no 
means at all, the omission is natural. Some indication, 
however, of the types of human beings who call upon 
the Bureau may be derived from the published state- 
ment of the sources through which they learn of the 
Bureau’s availability. Of the 2,430 clients in the year 
studied, the source of reference in the cases of 1,394 
could be ascertained. Of the balance, 806 were unable 
to remember or to tell how it was that they heard of 
the Bureau, and 230 came because they had come 
before, with nothing indicated as to the source of their 
original visits. 

(To be continued ) 


Note—Footnotes will be published in the next issue, with the 
continuation of the article. 





Courtesy Milwaukee Association of Commerce 
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PLAN FOR IMPROVING 
SELECTION OF JUDGES 


By Ronald J. Foulis 


Former Chairman, Committce on Judicial Selection, 


St us Bar Association 


unendment to the Missouri Con- 
1 non-partisan method of judicial 
January 11, at a meeting in 
Jefferson City, M« yf the Missouri Institute for the 
\dministration of istice, a state-wide organization 
composed of both laymen and lawyers 
armony with recommendations of 
\ssociation, which considered and 
its annual meeting in St. Joseph 


\ campaign tot 
stitution, establishing 
selection, was laut 


Chis action is 
the Missouri Bar 
endorsed the plai 


on Sept. 29, 1939. The proposed amendment will be 
submitted to the voters of the State, by the initiative, 
at the general election, Nov. 5, 1940. 

The proposal has the main features now generally 
familiar to lawyers of nomination by a commission to 
fll vacancies, appointment by the governor and a pro- 
vision for the incumbent to run against his record a 
vear or more after his appointment and at each sub- 


sequent expiration of his term 


Details of the Amendment 
mediately apply to the Supreme 
Courts of Appeals of the State 
ind Probate Courts of the City oi 
County (including Kansas City ). 


The plan would 
Court, to the thi 
and to the Circuit 
St. Louis and Jack 


This would include all of the Appellate Courts of the 
State, and the ( and Probate Courts of the larger 
metropolitan areas. The voters of any other judicial 


tate would have the right to adopt 
eans of a referendum, thus leav- 
e plan in such circuits a matter 


circuit within the 
the same plan by 
ing the adoptior 
of local option. 


Under the plan, when any vacancy would occur 
in the office of a judge, it would be filled by an appoint- 
ment by the Governor, whose choice would be re- 


hree names submitted by a non- 
partisan commissio1 \fter appointment the judge 
appointed would hold his office for one full year, and 
until December 31 following the next general election 


stricted to a list 


thereafter. The appointed judge would have the right 
to have his name submitted to the voters at such gen- 
eral election on a separate judicial ballot without party 
designation, and reading only, “Shall Judge ....... of 
oa Court be retained in office? Yes 

). No ( If a majority of those voting on 
the question would vote against the judge, his term 


on the following December 31, 
and a vacancy w exist, to be filled by appointment 

the same mannet If he received the affirmation 
of a majority of the voters, he would remain in office 
provided by statute, and at the 
term would be eligible for re- 


of office would ext 


for a full term as 
expiration of each sucl 
tention in office in the same manner. 

\ll incumbents the office of judge of the courts 
affected at the time the plan took effect would be re- 


tained in office for the balance of their term, and at 
that time would have the privilege of submitting their 
names to the voters in the same manner as a judge who 
was appointed. Thus the plan would not change the 


the courts, all present judges re- 
ect only to their ability to/ obtain 


present personne ] 


maining in office 
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the endorsement of the voters at the end of their 
present terms. 

As the plan is designed to secure an intelligent and 
impartial selection of the personnel of the bench and 
to eliminate the present haphazard results of the elec- 
tive system, the essential feature of it is the nominat- 
ing commissions which select the names from which 
the Governor must make his appointment. The amend 
ment creates a commission to nominate lawyers to 
fill any vacancy on the Supreme Court or any of the 
Courts of Appeals, and also separate commissions to 
nominate lawyers for the office of Circuit and Probate 
Judge for each judicial circuit. The commission to 
nominate for the Supreme and Appellate Courts would 
consist of seven members who would be: 

(1) The Chief Justice of the Supreme Court of 
Missouri, who would act as Chairman ; 

(2) Three lawyers, one from each of the three 
Court of Appeals Districts of the state, who would 
be elected by the members of the Bar under rules and 
regulations to be promulgated by the Supreme Court ; 

(3) Three citizens who are not members of the 
Bar, one to be appointed by the Governor from each 
of the respective Court of Appeals Districts. 

The Circuit commissions would be constituted of : 

1. The presiding Judge of the Court of Appeals 
of the district in which the circuit is situated ; 

2. Two members of the Bar who would be elected 
by members of the Bar residing within the circuit, 
under rules and regulations promulgated by the Su- 
preme Court of Missouri > 

3. Two citizens who are not members of the Bar 
to be appointed by the Governor. 

The terms of office of the members of the commis- 
sions would be fixed by the Supreme Court, and the 
commissions would be administered under rules to be 
promulgated by the Supreme Court. 

The members of all commissions other than the 
Chairman are forbidden to hold any public office, or to 
hold any official position in a political party. 

The amendment also specifically prohibits any judge 
of a court of record appointed or retained in office un- 
der the provisions of the plan, from making any con 
tribution to a political party or taking part in any 
political campaign. 

The report of the Committee which submitted the 
plan to the Missouri Bar Association, points out that 
it is in no way novel or revolutionary, but is founded 
upon a principle of judicial selection tried and found 
successful in the oldest states of the country and by 
the Federal Government, that it is a plan which re 
tains the democratic idea of ultimate control over judges 
by the people, along with an intelligent method of 
selecting qualified candidates for judicial office, regard 
less of political considerations. 


Missouri History of Proposed Plan 


The plan in its essentials is in substance the same 
as that approved by the House of Delegates of the 
American Bar Association in 1937. It is the fruition 
of a considerable amount of thought and study on the 
subject. In view of the attention which the matter has 
received in many parts of the country, a review of the 
history of the proposal in Missouri is worth while. 

The first indication of the movement in Missouri 
was the report of the Judicial Council in 1936, which 
said : 

“that neither the Bar nor the public is able to 
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draft a man ot high attainments who might accept 

the office (of Judge) but is unwilling to enter into 

a scramble to attain it, is enough to condemn the 

system.” 

In February, 1937, the Bar Association of St. Louis 
appointed a committee to study the problem of judicial 
selection and tenure. This committee submitted a pre- 
liminary report in September of 1937, recommending 
a plan which was printed and distributed for further 
suggestions and criticism. In December, 1937, this 
plan was approved with only minor changes by the 
3ar Association of St. Louis. Several months later 
the plan suggested by the Bar Association of St. Louis 
was approved in substance by the Lawyers’ Associa- 
tion of Kansas City, which criticized it, however, on 
the ground that it was too detailed and legislative in 
character, and therefore inappropriate as a constitu- 
tional amendment. It was also criticized on the ground 
that it took away from the Legislature administrative 
functions properly belonging to that body. Confer- 
ences were subsequently held between representatives 
of the Lawyers’ Association of Kansas City and the 
Zar Association of St. Louis, and a Special Commit- 
tee of the Missouri Bar Association appointed to study 
the problems. As a direct result of these conferences, 
a proposed constitutional amendment was drafted and 
submitted to the annual meeting of the Missouri Bar 
Association at St. Louis on October 1, 1938. The re- 
port of the Committee which proposed this last men- 
tioned form of constitutional amendment was unani- 
mously approved by the Missouri Bar Association at 
that meeting, together with a recommendation that the 
Committee be directed to secure its submission to the 
Legislature and the people of the State. 

As a result of this action, the Committee on 
Amendments, Judiciary and Procedure of the Missouri 
Bar Association caused the constitutional amendment 
to be submitted to the Missouri Legislature, and a Joint 
and Concurrent Resolution for its submission to the 
voters was introduced in the House of Representatives 
of the State Legislature. The resolution was referred 
to the Committee of the House on Constitutional 
\mendments, and hearings were held at which repre- 
sentatives of the Committee and other interested citi- 
zens of the State appeared in behalf of the resolution. 
No one appeared in opposition. After this hearing the 
Chairman of the House Committee announced that the 
matter would be laid over to give anyone who desired 
to appear in opposition to the resolution an opportunity 
to be heard. Although the matter was subsequently set 
for such hearing, no one appeared in opposition to the 
resolution. However, the House Committee proceeded 
to report the bill unfavorably without any explanation 
for its action. The State Bar Committee thereupon 
recommended to the State Association at the annual 
meeting last September that the Association immedi- 
ately commence a campaign of public education in be- 
half of the plan, with a view to submitting the plan 
directly to the voters of Missouri through the initiative, 
at the general election in the year 1940. 

The Missouri Institute for the Administration of 
Justice, which is sponsoring the passage of this pro- 
posed amendment to the Missouri Constitution, was 
organized two years ago consisting of representative 
citizens from all parts of the State. The Institute has 
successfully sponsored a movement to secure improve- 
ment in the rules of practice and procedure of the State 
Courts. The securing of a better method of selecting 
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members of the Judiciary is the second major objective 
of the Institute. Its present program calls for a state- 
wide organization built around a nucleus of skilled and 
experienced personnel. The prospects for a successful 
campaign, in view of the Institute’s carefully laid plans, 
are exceedingly bright. 

California’s victorious and well-organized campaign 
in 1934 gave an enormous impetus to plans for an 
appointive judiciary subject to subsequent periodic 
checks by the electorate. Defeat of the Michigan and 
Ohio amendments last year may have tended to discour 
age some advocates but students of the situation in those 
states believe that the results were caused by failure to 
bring about a widespread understanding of the situa- 
tion on the part of the public. This was probably due 
to lack of adequate funds and insufficient campaign or 
ganization. Missouri’s determination to press its cam 
paign in 1940 is a sign that the Bar is determined to 
bring about better methods of judicial selection and it 
is believed that it will benefit from the experience 
gained in Michigan and Ohio. 


NOTICE OF APPOINTMENT OF COMMITTEE 
TO MAKE 1940 AWARD OF MERIT TO 
STATE AND LOCAL BAR ASSO- 
CIATIONS 

N accordance with the authority given by the House 

of Delegates at its Cleveland meeting, a Committee 

has been appointed to make the 1940 Award of Merit 
to the State Bar Association performing the most out 
standing and constructive work during the current year, 
and a like award to the local Bar Association per 
forming the most outstanding and constructive work 
in its field during the same period. 

The Committee will make this award at the time of 
the annual meeting of the American Bar As:.ciation 
in September. State and Local Bar Associatious which 
wish to have their year’s work considered by the Com 
mittee in making this award, should write to L. Stan- 
ley Ford, 210 Main Street, Hackensack, New Jersey, 
Secretary of the Section of Bar Organization Activi 
ties, for application blanks. Such applications must 
be filed on or before August 1, 1940. 


NEW SERVICE TO MEMBERS 

As part of its program for increased service the 
American Bar Association has made arrangements to 
furnish to its members copies of Opinions of the 
Supreme Court, at a cost of $1.00 for each opinion. 
Copies of opinions will be sent by air mail within 
twenty-four hours after the opinion is handed down, 
which means that they should be received anywhere in 
the United States on the second day. Requests for 
opinions may be made prior to the time the decision 
is announced. Where available, please give Supreme 
Court’s docket number, name of case, and, especially 
if docket number is not given, a word or two as to 
general subject matter and status of case. All requests 
should be addressed to the American Bar Association, 
1152 National Press Building, Washington, D. C., and 
should be accompanied by a check payable to the order 
of the Association for $1.00 for each opinion requested. 
If it is desired that the opinion be sent special delivery, 
10c should be added to the remittance. 
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LEGAL SERVICE AND CHILDREN’S AID SOCIETIES’ 


Buffalo Finds Legal Aid Bureau and Children’s Aid Society Mutually Helpful—Difficult Le- 


gal Questions that Come Up for Decision—Some Parents Reject Medical Care for Their 


Children: Guardian Appointed—Social Aspects of Divorce 


iren American Citizens 





Alien Mother Deported: Chil- 


Public Authorities Occasionally Lax in Prosecuting Offenses Against 


Children—Criminal and Civil Cases Handled by Cooperation Between the Two Societies 


By ELME 


Counsel for the Legal 


a pleasant relationship which has existed between 
the Children’s Aid Society and the Legal Aid Bu- 
eau of Buffalo. Throughout approximately the past 


| DESIRE to submit to you some of the results of 


juarter of a century great satisfaction has been ours 
is we reflect upon the obvious accomplishments re- 
sulting from this active cooperation. Too frequently 
in the past we have heard of substantial differences 
existing between the social service and legal groups, 
ind if that is or has been a fact it is hoped that our 
experience will conclusively prove the folly and ab- 
urdity of such an attitude. 


We do, of course, have occasional disagreements, 
but happily have always been able to discuss them in 
a completely understanding manner, having continually 
in mind that it is often desirable to submerge some 
differences for the purpose of performing a more ade- 
quate and progressive service. Invariably these dif- 
ferences have produced thoughts or suggestions which 
ultimately have been crystallized in desirable changes 
in our practices, in legislation or in court procedure. 

This intimate contact has not been confined nor re- 
stricted to questions involving specific cases but has 
heen predicated on a very broad and liberal scale. 

Removal of Natural Parent as Guardian 
Sometimes Necessary 

In the very early years of this effort there developed 

the need for a definite and legal form of surrender, 


although at that time there was no statutory regulation 


thereof. After an examination of a number of cases 
involving this instrument, a form was prepared for 
immediate utilization. This draft has been used down 
through the years and subsequently, when the legis- 
lature determined to provide therefor by statute, it was 
found that this very early form complied therewith and 


at this time it is being used satisfactorily in substan- 


tially its original m by the majority of agencies in 
Erie County. 

Our association through the years has suggested ad- 
vanced and improved techniques which on many occa- 
sions are available for useful purposes. A simple il- 
lustration involves the case of a widower father of 
three children of the age of five, eight and ten. Com- 
plaint had been made that he would on each pay night, 
after having partaken too generously of a liquid diet, 
strike and beat the children. Before an adequate in- 
vestigation could be made by the Children’s Aid So- 
‘iety, friends of the children had procured a warrant 

*An address delivered at New York State Conference on 
Social Work, Oct. 19, 1939 
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C. MILLER 
Aid Bureau of Buffalo 


for the arrest of the parent because of the commission 
of these various assaults. 

The family home was located in an outlying rural 
community which necessitated that these criminal pro- 
ceedings be brought in the local court. After trial of 
the case the justice of the peace discharged the defend- 
ant upon the ground that there was a failure to prove 
beyond a reasonable doubt the wrongful action of the 
defendant father. It, of course, was quite irrelevant 
that a relative of the justice had for years provided 
the father with the trouble-making grog. 

There was no right to appeal from this decision and 
one would feel ordinarily that nothing more could be 
accomplished by way of legal procedure to correct this 
unfortunate condition. We, however, immediately in- 
stituted a proceeding in the Surrogate’s Court of Erie 
County for the removal of the guardianship of this 
father because of his cruel and inhuman treatment of 
his children. This proceeding is a purely civil one 
and does not require the production of the preponder 
ance of proof that is necessary in a criminal action. 
After hearing the evidence, which was practically the 
same as that introduced in the criminal trial, the Sur 
rogate was convinced of the wrongful conduct of the 
father toward these children and promptly removed his 
guardianship. 


Parents Refusing to Follow Necessary Surgical 
Treatment 


Again, in the very early days we never dared to 
remove a guardianship for the purpose of having per 
formed immediate and necessary tonsilectomies and 
appendectomies. In a study of cases requiring this 
type of surgical treatment, it was soon ascertained to 
be highly desirable in certain circumstances. Particu- 
larly so where a parent had abandoned a child to the 
care and custody of the Children’s Aid Society or where 
a guardian has disappeared, leaving his whereabouts 
unknown. We then, in proper cases, determined to 
have the Children’s Aid Society appointed as guardian 
for this type of unfortunate infant for the purpose of 
giving legal consent or permission for the performance 
of this work. Thereafter we did so proceed, although 
I might add most cautiously and circumspectly, to ob- 
tain relief for the child’s physical ailments. 

We fortunately have as yet met with no serious 
legal challenge to our practices in these cases and, hap- 
pily, all of the operations have been successful. One 
day a most unusual matter involving this theory was 
presented for our consideration. 

\ boy of ten years, the son of foreign-born parents, 
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who unfortunately had not assimilated our customs and 
ideas, had been playing with a neighbor’s child and 
while so engaged a piece of wood entered and injured 
one eye. A few days later neighbors noticed the in 
jury and found upon inquiry that the parents had neg- 
lected to provide necessary medical services either 
because of ignorance or lack of funds, or both. Infor- 
mation of this situation was furnished to the Children’s 
Aid Society and in the course of its investigation the 
worker, through neighbors, friends, school teachers and 
the family clergyman, endeavored to persuade the par 
ents to believe that immediate medical care was neces 
sary for their child. Being of an unduly suspicious 
nature these parents adamantly 
these pleas and requests 

It was then decided to bring proceedings in Sur- 
rogate’s Court for the termination of the guardianship 
of these parents so that proper medical care might be 
provided for this boy. Upon the return date in the 
Surrogate’s Court the parents through interpreters 
rather subtly informed all and sundry that in the event 
surgical care were furnished against their wishes and 
serious or fatal effects should accompany same, the 
Children’s Aid Society and the Legal Aid Bureau would 
be immediately proceeded against for the collection of 
any damages caused through this course of action. 

Outstanding local experts testified that unless the 
injured eye, the sight of which had entirely disappeared, 


was immediately removed, there was the grave prob 


refused to accede t 





Senate Chamber, Used by the Supreme Court from 1860 to 1934 


ability of the setting in of a sympathetic ophthalmia 
which probably would result in the loss of the sight of 
the uninjured eye. Quite properly this guardianship 
was removed, the operation performed and then an 
artificial eye provided for this little chap. 

Here there was not only accomplished a distinct per- 
sonal benefit but a very substantial community saving. 
This little fellow of ten years had a life expectancy 
of forty-eight years. Had he lost the sight of his other 
eye, he undoubtedly would have been a charge upon 
the community for this period of time. It is said that 
the average costs for the education and maintenance of 
a sightless person averages approximately $400.00 per 
year, and thus it can be fairly represented that a com- 
munity saving of $19,200.00 has been accomplished. 

Both the Children’s Aid Society and the Legal Aid 
sureau are members of the Joint Charities and Com 
munity Fund and it is particularly gratifying to report 
savings of this type. 


Social Aspects of Divorce 


It is really astonishing how a lawyer can be influ 
enced by the social aspects of a case. An apt illustra 
tion involves a mother of ten children, eight of whom 
were born in wedlock and two without its benefits. 
Only after desertion by her husband did she become 
interested in the man who became the father of the 
latter two children. This individual assumed the hus 
band’s role and for a long period of time contributed 
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practically all of finances to the support of this 
ousehold. 

The mother contacted the Children’s Aid Society 
vorker to ascertain whether or not she could obtain 
. divorce because of her husband's desertion and then 
marry the father of the out-of-wedlock children. She 
was, of course, informed that she could not legally 
so proceed in New York State 

Investigation developed that the husband, because of 
is physical and mental condition, particularly the lat- 
ter, had not for years contributed anything other than 
1 mere pittance for the support of his eight children 
and wife and had no present aftection or interest in 
them. The worker informed us that it was desirable 
to sever these matrimonial ties, as the paramour had 
agreed to marry the woman if and when she were free. 
ind thereby make her home secure and legitimatize 
the two children. A meeting of the worker, the hus 
band and the wife at the Legal Aid Bureau culminated 
in a plan whereby Bureau would proceed on behalf 
of the husband to obtain a divurce and request of the 
court that the custody of the children of the marriage 


he granted to the mother, with reasonable provisions 
for the father seeing and visiting them. Without pre- 
vious immersion in the social service bath this pro 
cedure might well have shocked a lawyer’s legal senses 


and responsibility use a divorce action is considered 
an action in equity, in which a party guilty of miscon- 
luct seldom receives relief 

In this branch of the law we recognize certain time 
and judicially honored maxims for our guidance. The 
examination of our law books first confronted us with 


the maxim “Equity aids the vigilant, not those who 
slumber on their rights.” It was our thought that 
surely this mother is both vigilant and diligent about 


her rights, and if anyone were guilty of slumbering, it 
properly was her husband, who had at least been slum- 


bering away from his family. There was also found 
that oft referred to maxim “He who comes into equity 
must come with clean hands.” Certainly this mother 
had been somewhat careless about her morals, but she 
was earnestly maintaining this home for these children 
and endeavoring to obtain a definite legal status for the 
unfortunate two. From a strictly legal point of view, 
she should receive but little consideration, but the social 
aspects of this case were so strong and so compelling 
that we determined that this woman’s hands were but 
slightly soiled and proceeded to obtain the relief de- 
sired. 

The divorce wa btained, custody of the eight chil 


‘ 
} 


dren given to the mother and after the decree became 
final she, together with the father of the two children, 
journeyed to an adjoining state, were quickly married 
and then returned to their household. We believe they 
are now living happily together. 


Deportation of Alien Mother: Children Citizens 
of United States 


The cooperative efforts of the Children’s Aid Society 
and the Bureau can be of real value to federal and 
other authorities. An alien mother of Scotch descent 
and uncommonly flighty nature while in her homeland 
took on a close relationship with a Hindu aviation stu- 
dent. Result, one child out of wedlock. Upon the 
death of the father, the mother wended her way to 
Canada without the child. After a short but very ex- 
citing stay, she journeyed to Buffalo on a visa permit- 
ting the performance of but one dancing exaibition. 


This became a somewhat protracted performance, as 
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she remained here as a taxi dancer and married a local 
resident with whom she lived for a time. Ever on 
the alert for opportunities she soon sought new pastures 
and entered into an intimate relationship with another 
man which, in due course, produced another child. 
Her husband became somewhat chagrined and obtained 
a divorce. She and the latest male conquest journeyed 
to another state, married and legitimatized this child, 
which was soon followed by another. Because of the 
second husband’s frequent law violations these parties 
led a precarious existence and soon became relief re- 
cipients. 

The second wife of husband number one felt that 
he continued an amorous interest in his first wife and 
promptly told all to the immigration authorities. When 
the Children’s Aid Society came upon the scene it was 
discovered that a number of well-intentioned persons, 
through a senator and representative, had sought to 
forestall deportation by contacting the Secretary of 
Labor. One of the reasons therefore was the fact that 
the mother soon expected one more child. While these 
proceedings were pending, the second husband aban- 
doned his wife and family and settled in the State of 
Georgia. Shortly thereafter deportation proceedings 
were about to be completed, but the immigration au- 
thorities were reluctant to proceed because the chil- 
dren were citizens of the United States and upon the 
further ground that they could not obtain a consent 
of the father to the deportation of the children. 

It was found upon investigation that the father was 
unwilling to assume responsibility for the support of 
the children. We thereupon, through correspondence, 
informed him that unless he accepted this responsi 
bility and performed his legal obligations, we would 
proceed to remove his guardianship. Failing to so 
agree, proceedings were then instituted in the Surro- 
gate’s Court for the removal of his guardianship. A 
decree was entered removing his guardianship and vest- 
ing it solely in the mother. The immigration authori- 
ties then obtained the mother’s consent to deport the 
children also. The mother and children were then re 
moved to her native land and the burden of care and 
support of these three removed from our agencies. We 
trust she now has completed her peregrinations. 

There has been presented to the Children’s Aid So- 
ciety the sad case of an eighteen-year-old mother of 
two children. She had been married at the age of 
fourteen years and had lived with her husband until 
soon after the birth of a second child, when he aban- 
doned and deserted the family. 

The wife was considerably relieved at this departure, 
as his entire course of conduct toward her had become 
quite brutal and inhuman. Frequently he would re 
turn to annoy and aggravate her. This activity caused 
the wife to suffer a nervous breakdown which was 
followed by a period of insanity. Upon recovery, her 
physicians and the Children’s Aid Society felt that a 
change in the marital status would enable her to make 
a better social adjustment and in some degree prevent 
recurrence of her mental illness as well as determine 
the paternity of one of the children which had been 
questioned by the father. 

An action for annulment of this marriage was 
brought on her behalf upon the theory that she had 
been under the age of legal consent at the time the mar- 
riage was solemnized. The court granted an anulment 
decree and upon the recommendation of the Children’s 
Aid Society gave custody of the children to the maternal 
grandmother subject to the supervision of the Chil- 
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Crimes Against Children—Prosecution of Offenders 


Certain representative citizens it 


munity had brought to their 


an outlying com- 
attention an increasing 
number of sex assault cases and ascertained that in very 
few were the defendants punished. They soon learned 
from the court records that the complainants in these 
Cases appeared without counsel or 
the prosecuting authorities 
this information to one of 


representation by 
They thereupon presented 
the prosecuting authorities, 
who stated that the staff was so busy that it was quite 
impossible for any member to appear and prosecute 
these actions. These good people then complained to 
the Children’s Aid Society which made a complete ex- 
amination. The result of investigation that 
many guilty defendants had been released and some few 
had not been apprehended. An informal meeting of 
these citizens, members of the Children’s Aid Society 
and bureau staffs felt it discreet to await the occurrencs 
of a future case and then determine a definite course 
Such a case arose and the Legal Aid Bureau appeared 
on behalf of the People and prosecuted, obtained a con 
viction and the jail sentence of the defendant. Soon 
another case occurred involving three defendants. These 


its was 


were prosecuted as in the former cass 
resulted the conviction and mment 
the defendants. Approximately six weeks 
two or three additional cases were conducted in the 
same fashion with the same results. We have heard 
no further complaints from that section 


ind again there 
of 
thereafter 


of each 


impris¢ 


lat of our county, 
although these incidents occurred nine or ten years ago 

Time forbids the submission in detail of the varied 
services rendered by the Legal Aid Bureau. 

In the domestic relations group, we have performed 
services related to 
and dissolutions of marriage, the 
decrees ; and consideration has also been given to com 
mon law marriages, ion and questions aris 
ing out of marriage licenses and applications. There 
have been the matters of appointment and removal of 
guardians, transferring guardianship and the examina- 
tion and preparation of guardians’ accounts and inven 
tories. Adoption proceedings have been instituted and 
some have been abrogated ave advised concern- 


divorces, annulments 


alled Enoch Arden 


sepat 


ations, 


miscegenat 


We I 
ing common law marriages and legality and proof of 


their consummation, the legal effect of a marriage sol 


emnized in a foreign country and the legality of a sec 
ond marriage without modification the first. 


Habeas Corpus proceedings have, 
been brought in behalf of the Chil 
and in other cases have been defended 
then, too, there has been th: 
hild ¢ 


of the holding of a chi 


bill 


in some instances, 
lren’s Aid society 
for them. And 
simple question 
iction of a board 


ratnetr 


€ Satisi 


Great Variety of Civil Cases Handled 


In the contract group, board bills have been collected. 
a parent's liabilities for debts contracted by a minor 
have been passed upon and the matter of caddies’ em 
ployment. Decedents’ estates, infants’ estates and in 
competents’ estates have all 


furnished legal questions 


for decision. In the criminal branch of the law, sex 
assault cases, Mann act violations, plain assault and 
hattery matters and general advics ig to the suffi 
jency of proof and the sedi pisticteees ‘Tetons 
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furnished the material for our common thoughts. In 
the tort field, we find the Workmen’s Compensation 
proceedings, property damage and personal injury 


claims and threats to inflict bodily harm on the Chil 
Affidavits and 
of many different sorts have been drafted 
Distinct opportunity for service continuall; presents 
itself in the field of legislation where they 


dren’s Aid Society employees. petitions 


may be con 
sidered entirely new statutes and acts amending exist 
ing laws. 


Under the miscellany heading we might place th 
problem of whether or not a Children’s Aid Society 
record is confidential and to what extent. and the rule 


prohibiting disclosure of confidential communications 
by an attorney. The proper use of the society’s corpo 
rate name, advising as to proof of citizenship and the 
copyrighting of radio publicity episodes. Almost one 
hundred different legal questions have been submitted 
to the Legal Aid Bureau. 

This functioning of the Children’s Aid Society and 
the Legal Aid Bureau is not at all unil: Fre 
quently adoption and domestic relations cases of vari 


iteral 


ous types originate in the Legal Aid Bureau and in 
those instances we look forward to and receive the 
whole-hearted and competent assistance of the Chil 
dren’s Aid Society in the investigation and reporting 
of those facts and circumstances which affect the 


children. % 
It is quite evident that lawyers can and do perform 


valuable services in the social work and related fields 


WHERE SUPREME COURT HAS 


ne a ' 








“(1) The Court originally sat from 1801-08 in the 
room which is now occupied by the marshal of the 
Court, to the south of the present court room 

(2) In 1808-09 the Court sat in the rooms now 
occupied by the clerk of the Court, while the Senate 
Chamber was being reconstructed 

‘(3) In 1810-14 the Court sat in 1 “ 
occupied by the law library on the basement floor 
neath the then Senate Chamber, that basemer oon 
having been formed when the then Senate room was 
floored over at the level of the first floor « t the ¢ ipitol 

(4) In 1815, after the destruction of the Capit 
by the British, the Court sat at 204-206 Pennsylvania 
Avenue SE, in a house occupied by its clerk. Elias B 
Caldwell. 

(5) In 1817-18 the Court sat in a small temp: 
room in the north wing of the restored Capit 

“In 1819 the Court moved back into the room o1 
the basement floor, in which is the present law lib: 
and it remained in that room from 1819 to 1859-60 
when it moved into its present quarters (the old Senate 


Chamber. 
“It was in this basement room that the great c: 


t yy ist 
ot the Court were decided—the Dartmouth lle 
Case, McCulloch v. Maryland, Cohens v. Virginia. Gi 
bons v. Ogden, the Cherokee Indian cases, the Dred 


Scott case, and many other famous historical cases: and 


in that basement room there appeared and argued all 
the great lawyers of the American bar prior to 1860 


Warret 


(From a letter of Charles 
Robinson, March 13, 1934.) 


Senator 


(Mr. Warren [Feb. 15. 1940] 
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THE ACHIEVEMENTS OF THE AMERICAN BAR 
ASSOCIATION: A SIXTY YEAR RECORD* 


By MAx RADIN 


CHAPTER IX (Continued ) 


THE AMERICAN BAR ASSOCIATION AND 
THE PUBLIC 


HE most dramatic and striking exemplifications 
of what has been said are presented by extremely 
recent history. The election of President Franklin 
Roosevelt in 1932 came after a serious business de- 
pression—perhaps the most serious in our economic 
history. At the very beginning of his administration, 
President Roosevelt announced his program of a “New 
Deal,” which became the symbol of a series of changes 
to be effected by legislation which were more markedly 
in opposition to the prevailing conservative doctrine 
than any political program previously announced. That 
economic and industrial leaders would oppose it, was 
inevitable, and that the economically more successful 
lawyers would share in this opposition was also a mat- 
ter of course. 


Child Labor 


A minor element in the program of President Roose- 
velt was a renewed attempt to secure the complete abol- 
ition of child labor in the United States. Child labor 
has been abolished by local statutes in most of the 
states. The opposition to it on moral, economic, and 
social grounds need hardly be set forth in detail. The 
kind of child labor which was so crying and dreadful 
an abuse in England in the early decades of the nine- 
teenth century may be said to have disappeared almost 
everywhere in the United States. Indeed, the Interna- 
tional Labor Office described the child labor legislation 
of most of the American states as much in advance of 
that of most other countries. 

But it was none the less the fact that between 1870 
and 1910 the number of children between ten and 
fifteen gainfully employed rose from thirteen to eighteen 
per cent. It fell to eight per cent between 1910 and 
1920 because of the enactment of ccmpulsory school and 
child labor legislation \ strong movement arose to 
eliminate it altoge the r 

This movement resulted in the passage of the first 
federal Child Labor Act (iw. 1, 1916, 39 stat. at 
Large 675), which forbade the use in interstate com- 
merce of the snolieths of establishments in which chil- 
dren under sixteen worked more than eight hours a day 
or worked before six in the morning or after seven at 
night. - This statute was declared unconstitutional in 
Hammer v. Dagenhart, 247 U. S. 251 (1918), on the 
ground that it attempted to enforce a police regulation 
by means of the commerce clause. 

In 1924 a constitutional amendment was proposed 
permitting Congress to limit, regulate, and prohibit the 
labor of persons under eighteen years of age. At the 
end of seven years only four states had ratified it, but 
shortly after, especially under the pressure of the econ- 











omic changes initiated by the new administration, rati- 
*The first chapter f Professor Radin’ s study of the Asso- 
iation’s history were published in the November. December, 
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fications became more numerous. A number of ques 
tions involving the legality of the ratifications had also 
arisen. 

And, at the same time, a real opposition had devel ; 
oped on the part of a number of persons, both laymen 
and lawyers, to the amendment. 

At the meeting of the American Bar Association at 
Grand Rapids, Michigan, on August 30, 1933, a resolu- 
tion was recommended to the Association disapproving ; 
of the proposed constitutional amendment as an “un- + 
warranted invasion by the Federal Goverment of a Fi 
field in which the rights of the individual states and of 
the family are and should remain paramount.” Atten- 
tion was called to the approval by the Association of 
the Uniform Child Labor Law in 1930, it 

The resolution was adopted. During the following ; 
year discussion raged high over this resolution. An 
address by W. D. Guthrie over the radio, reprinted in 
the AMERICAN Bar AssociaTION JouRNAL for July, 
1934, supported the resolution and condemned the 
amendment. He was answered by Charles C. Burling- 
ham of New York in the November issue. None the 
less, a special committee to secure the purpose of the 
resolution was appointed and this committee presented 
its report, which was printed in the January, 1935, 
number of the JouRNAL. 


Position of the American Bar Association 


The Foreword emphasized the position of the mem- 
bers that there was no opposition to the policy of effec- 
tively protecting children and of regulating their em- 
ployment. The opposition was merely to the pursuance 
of this policy by means of a constitutional amendment 
rather than by local statutes. In the course of the 
argument, however, a more definite question was raised, 
that which concerned the limit of eighteen years, instead 
of the sixteen years of the invalidated Act of Congress. 
No child labor law of any state had so high a limit as 
eighteen years, and the point had been made by the 
proponents of the amendment that the amendment 
merely gave a power to Congress which Congress was 
no more likely to use than the states themselves. The 
Committee declared the increase of the limit had greatly 
enlarged the range of governmental interference within 
a sphere in which governmental interference should be 
minimized. 

The meeting of the Assembly of the Association in 
1936 was almost wholly given over to a debate on this 
question. The views expressed were intense and vig 
orous and the feeling displayed was strong. What was 
particularly noticeable was the fact that a few voices 
were raised to express once more the objection made 
more than fifty years earlier to discussions far less re- 
moved from the ordinary business of legal gatherings. 
These were controversial questions. What had the 
American Bar Association to do with the process of 
law-making and with reforms in our social structure ? 

It may be said at once that these views were those of 
a small minority. The members of the Bar Association, 
formally assembled as such, were not merely willing but 
eager to help determine these issues, controversial or 
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Strauss Studi 
CHARLES M. HAY 
Militant advocate of child lal imendment 
not, however obviously economic o1 lal the questions 


involved might be 

And the particular determination in this case was not 
doubtful. 
cepted the report of the majoritv at 


By a decided majority, the assemblage ac- 
consciously threw 
its influence, for whatever weight it had, against the 
Child Labor Amendment and in favor of the Uniform 
Child Labor Act—an act which at that time had not 
been enacted in any state of the Union, since the Dis 
trict of Columbia had adopted it in 1928 before its ap 
proval by the Associatior It may be well to say that 
it has since (1937) been adopted Missouri 
Association No Longer a Passive Observer of 
Affairs 


lhe importance of this ent: t the Association into 
matters of such high public moment cannot be over 
estimated Whatever iew is taken about the soundness 
or the unsoundness of the conclusio f the Association, 
the action marks more decidedly than a1 previous 
vote a new epoch in wl the Associatior is discarded 
the role of a passive observer of affair r tl it ol a mere 
group of technical acl trat und has a 
sumed a definite par n t entire mplex of force 
that create our law a vel DT 

This contact of tli to { it may be 
called an outside world wv ertair e conflict 
Whatever n wht be t revailing umong the u 
dustrial and mmet eacde t untry, the 
opimot ) : leetur , arti 
lee 








Assoc [LATION 


fered from the Resolution of 1924 
ference was that the age limit had been reduced 

sixteen instead of eighteen, in accordance with the Fed 
eral Child Labor Statute invalidated by Hammer z 


only 5,777 in the negative. 
tion whether the matter should be dealt with by con 
stitutional amendment rather than by the action 

individual states, 7,513 voted “Yes” and ¢ 
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attack came from men who were ready enough to attack 
the lawyers as a class for their lack of contact with 
social and economic realities. It was again attacked be 
cause it seemed to place the authority of a great pro 
fession in an attitude of opposition to an important 
step in humane progress And it was finally more 
specifically attacked as an incorrect picture of the view 
either of the members of the Bar Association or of the 
lawyers as a whole. 

This last question was determined by a 
undertaken by the Association’s House of Delegates 


and the results were published in the December, 1937, 
issue of the AMERICAN Bar ASSOCIATION | RNAI 
The results were instructive. Of those 10,840 
voted against approval of the Amendment submitted in 
1924, and 2,743 voted in favor of it 

The Association numbered at the nie ( than 


31,000 members. There is, however, no reason to be 
lieve that the 16,000 and more who did not vote would 


have changed the majority proportionately \ partici 


pation of two-fifths in such cases can generally be relied 
on as an indication of the sentiment of the entire nun 
ber 
New Child Labor Amendment 
But the matter had been complicated by a new fa 


that undoubtedly affected the vote Senator Vande1 
berg of Michigan presented a resolution in the United 


States Senate for a Child Labor Amendn 


The essential dif 


Dagenhart, and in accordance with the practice of nea 
all the states. 
Besides the 1924 Child Labor Amendment, the 


“Vandenberg Amendment” was also submitted in the 
referendum. As between the two, 11,254 preferred 
the Vandenberg Amendment to the earlier one, and 
1,797 preferred the still pending proposal of 1924. Or 
the direct question of approval of the \Vandenbers 


Amendment as such, 7,729 voted in the affirmative a1 
\gain on the direct ques 


e¢ 
“No” 
Referendum on Various Proposals 

lhe significance and importance of thes¢ tes are 
ipparent. The assertion that the Committee’s report 
of 1935-1936 did in fact represent the views of the 
\ssociation was to a considerable extent borne out, but 
vith a difference. It becomes clear that the claim that 
he Association was not opposed to the iple j 
egulating child labor was not a mere pretensé I 
ssue was specifically posed in two vot le 

led in favor of regulation. More than t e reasol 

ged in the original Committee's report eject 
It was not because the matter infring: 

reignty of the tates that the Asso 

124 Amendment rejected, but becaus I nt mit 


at too tar, and made the limit of potent 


years instead of sixtee! rice el 

























egulating child labor, even if we assumed that the 


vith irteen thousand lawyers who voted in this referendum 

be ight properly speak for the entire profession. The 
ignificance lay—as has been suggested—in the fact 
at the Association took part in a movement in which 
e country is vitally interested. There is to be no 

ew plendid isolation for lawyers, no ideal of monastic ex- 

( erts sitting dispassionately aloof from the heat of con- 
roversy. Lawyers rhust be willing to share the respon- 
ibilities of their common citizenship. In this action 

te e lawyers have indicated their willingness to do so, 

37 nd in the Bar Association there is undoubtedly present 

I means of making their opinions articulate. 

40 The entry of the Association into this form of activity 
as a still greater ificance from another point of 
iew. The original report opposed the Child Labor 

\mendment on definite grounds. It was a matter to 

é e left to the states and to the individual families. The 
epresentatives of tl \ssociation were apparently 
strongly committed not only to opposition to the 


\mendment, but opposition based on these reasons. 


Interaction Between Public Opinion and the Opin- 
ion of the Bar 


‘ It is extremely likely that the unfavorable reaction 
is ich this report created had an immediate influence 
: the members of the Association. A wide gap be- 
tween lawyers as a group and the lay members of the 
ommunity on a moral or social question was definitely 
= §6felt to be unfortunate. It is impossible not to see in 
® the change which the actual referendum has made clear 
a n the basis of opposition to the Amendment of 1924, an 
' ittempt at approaching a point of view on this capital 
= §=uestion which will not base itself on an abstract prin- 
; iple but on human needs. The lawyers of the country 
have accepted a responsibility which requires of them 

1 willingness to be ulded as well as to mould. 
The action on the Child Labor Amendment came to 
head during the heat of the agitated controversy which 
e policies of President Franklin Roosevelt precip- 


1 


tated. These policies, collectively called the “New 
| by most—of course, not quite all— 
nged to what is now familiarly 
ulled “the upper income brackets.” To this group a 
great many of the vers who are members of the Bar 
vitably belong, both on their own 
f those clients with whose con- 
own prosperity is bound up. 
New Deal was not undertaken 


Deal,’’ were opposs 


of the persons wl 


\ssociation almost 


: behalf and on bel 
tinuing prosperity 


F The opposition ; 


fficially by the A iation. The speeches delivered 
to the Association, the articles published in its JouRNAL 
and in its proceedings, left little doubt on which side of 
these controversies most of the members of the Asso- 


ciation were to be found 
Proposal to Reorganize the Supreme Court 


But a particular question arose on which the Associa- 
tion very much desired to express a strong opinion. 


[his was the proposal of the President to reorganize the 


judiciary, and particularly the Supreme Court, in a 
definite way. The details of the plan may be taken to 
be well kn involved an increase of the 
Supreme Court < unless the judges who had 
: ached = sevent é The purpose was undis 


sedly t the mplexion of a court 
nv of the major 
he unconstitu 
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arose from many quarters and was based on many 
reasons. With this opposition the Association at once 
and energetically ranked itself. By committees and by 
active interposition in all public and private discussions 
of it, the American Bar Association contributed materi- 
ally to the forces that finally prevented the passage of 
the bill. 

The sentiment of the public on this bill is hard to 
gauge. The newspapers were overwhelmingly opposed 
to it. But the newspapers had also—by a ratio of 
nearly four to one—in 1936 opposed President Roose- 
velt, who none the less was reelected by a vote of nearly 
three to two. The question was raised whether the 
action of the Association’s spokesmen and committees 
represented either the entire Association or the lawyers 
as a whole. Once more a referendum was attempted, of 
which a resume is given in the May, 1937, number of 
the AMERICAN BAR ASSOCIATION JOURNAL. Eighteen 
thousand six hundred and ninety-five ballots were cast 

a much larger number than on the previous question. 
Of these, 16,132 were against the proposal (86%) and 
2,563 (13%) were for it. But the Association went 
further. The total number of lawyers in the country 
is roughly about 170,000. To the 140,000 non-mem- 
bers ballots were sent, as well as to the members. A 
little more than a third responded. Forty thousand 
and twenty-one (77%) voted against the proposals and 
11,770 (22%) voted for them. 


President’s Plan Opposed 


It may be said consequently that through the efforts 
of the Bar Association one-third of the lawvers of the 
country expressed themselves against the President’s 
proposal, one-twelfth for the proposal, and seven 
twelfths did not vote. What are we to infer from these 
figures? The American Bar Association officials in- 
ferred that the proportion was the same among the 
hundred thousand lawyers who did not vote as among 
the seventy thousand who did vote. There is, one must 
allow, a certain prima facie plausibility in that conten 
tion. Those who supported the Court plan declared 
that the abstention of a substantial majority from voting 
made it impossible to know the attitude of all the law- 
yers in the country on the subject. 

But the really important result of this new activity 
of the organized bar was the obvious one that by it the 
relations of the Bar and the community have been ren- 
dered closer and more intimate and the profession of 
law has been provided with an instrument by which it 
can at any time perform its perfectly justifiable function 
of assisting in shaping the policies of the country. 

The opinion of the bar on the matter of the regula 
tion of child labor as it was originally phrased was, it 
can scarcely be doubted, at variance with that of the 
community as a whole. Whether this was also true 
of the opinion of the bar as finally expressed in the 
referendum is open to question. On the matter of the 
court organization, it may be said that the popular view 
has not been ascertained, even if that of the lawyers is 
declared to be known. Writing as one who voted with 
the minority on nearly all the referendums presented to 
the bar, I can only welcome the newer attitude that 
brings the Association within the sphere of actively 
sharing in the stirring changes of an exciting epoch 

To raise the standard of the legal profession, to im 
prove the administration of the law, to destroy the bar 
riers between the lawyers and the public, these ar« 
lofty objectives toward the attainment of which a real 


progre is been indicated im the sixty vears of t! 
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history of the American Bar Association. The future 
undoubtedly imposes a duty of further and unceasing 
progress in the same direction. 


CHAPTER X 
REORGANIZATION AND REPRESENTATION 


HE American Bar Association, at the time that 

Simeon Baldwin planned and organized it, thought 

of itself as a “representative” body and it was such 
a body in the older sense of the word “representative.” 
It was composed of persons who came from nearly 
every one of the United States and who were engaged 
in almost every type of legal practice known in the 
United States. These persons had some claim to under- 
stand the needs and problems of the entire profession. 
They were, it is true, self-constituted, but so were many 
other bodies which in the early history of our institu- 
tions, claimed to be “representative” and acted as “rep- 
resentatives” of the whole people. 

But of course, in the more modern acceptation of the 
term, the American Bar Association was not a repre- 
sentative body at all. It could and did speak “for” 
and “on behalf of” all the lawyers of the country. But 
it could obviously not speak “with the authority of” 
all the lawyers of the country. It could not do so if for 
no other reason than that the lawyers of the country 
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were many and the members of the American Bar Asso- 
ciation were few, while those members who attended 
the annual meetings were still fewer, and it was in the 
proceedings of these meetings alone that the Bar Asso- 
ciation was articulate. 

The American Bar Association, it was asserted, was 
a club of gentlemen who possessed sufficient means to 
leave their occupations once a year and travel great 
distances at considerable expense. Obviously, when 
they spoke collectively they spoke with authority, but it 
was the authority of wealth and respectability. When- 
ever it was necessary to know what the lawyers thought, 
it was unsafe to infer it from statements that issued 
from the Association. John W. Davis in 1923 hoped 
the Association was destined to be “the accredited voice 
of the united bar of the entire country.” But neither 
in 1923, nor for years later, could the Association speak 
with this voice. It was not the united bar of the entire 
country, and it possessed no credentials. 

Nobody questioned the fact that a small self-selected 
group of lawyers with more than average incomes, 
meeting once a year on terms of fraternal cordiality, 
might and could perform useful public functions. The 
American Bar Association in this, its earlier aspect, 
had performed such public functions. It had materially 
assisted in reorganizing the federal judiciary; it had 

(Continued on page 234) 


Supreme Court Room, 1810-1814 and 1819-1860. 





LEGAL ETHICS AND PROFESSIONAL DISCIPLINE 





Court Punishes Lawyer for Changing a Record 


N the case In re Murray, 24 N. E. (2d) 288, the 
| Supreme Court of Indiana held an attorney in con- 

tempt who changed a transcript to be used on appeal. 
The attorney had complained to the presiding judge 
that the transcript did not truly state the facts as to the 
Court’s disposal of a plea in abatement. The judge 
stated that if the record did not speak the truth it 
should be made to do so. Claiming that he thought the 
judge had authorized him to change the transcript, he 
altered it in the presence of the Court reporter. The 
Court said: 

“We could not too severely condemn the conduct of 
any member of the profession who would stoop to the 
changing of a public record, The integrity of the papers 
and proceedings pertaining to the business of the courts 
is essential to the administration of justice and a proper 
respect for law and order. There are ample precedents 
for disbarring lawyers who commit offenses of this 
character. The evil consequences that may follow such 
derelictions of professional duty are illustrated by the 
fact that in the instant case the unauthorized tampering 
with the transcript might have resulted in a serious mis- 
carriage of justice, had the facts not come to the notice 
of the court in time to recall the opinion. 

“But considering all of the mitigating circumstances, 
among which may be mentioned the natural handicaps 
of the respondent, his lack of experience, his previous 
good moral character and repute for ethical conduct, 
we have some doubt as to whether respondent realized 
the serious consequences of the wrong he committed or 
had the criminal intent which is of the essence of an 
offense of this character. In the exercise of the sound 
discretion with which we are clothed, we have therefore 
concluded to temper considerably the punishment that 
otherwise would be inflicted. 

“The respondent, Milo C. Murray, is adjudged to be 
guilty of a direct contempt of this court, and he is hereby 
publicly reprimanded for his contemptuous conduct. It 
is further ordered that for the period of one year from 
this date said Murray do not appeal as counsel in any 
cause before this court, and that he pay the costs occa- 
sioned by this proceeding.” 


Oklahoma Supreme Court Holds Legislative Act 
Conferring Diploma Privilege Invalid 


The Supreme Court of Oklahoma, in the case In re 
Bledsoe, 97 P. (2d) 556, dealt a blow of far-reaching 
implications to legislative control over admission to the 
practice of law. 

Bledsoe filed his application for admission to the 
Bar, contending that he was entitled to a license to 
practice law without the necessity of taking a written 
examination to determine his qualifications. He based 
his contention upon: 

“the provisions of Section 4, Article 1, Chapter 22, Ses- 

sion Laws 1939, which Act became effective on July 28, 

1939, 5 Okl. St. Ann. $15. Section 4 provides as fol- 

lows: ‘Any graduate of any “Grade A” law school as 

recognized by the Association of American Law Schools, 


of American Law Schools, National Association of Law 
Schools, or the American Bar Association, or by the 
Supreme Court of the State of Oklahoma; any appli- 
cant for admission, under the terms of this Section, shall 
pay the same fee required of other applicants for ad- 
mission.’ 

“Under the provisions of said section the applicant, 
a graduate of the Tulsa Law School, would be entitled to 
admission to the Bar upon motion without examination. 
The question presented here is whether or not the pro- 
visions of said Act contravene any provision of the Con- 
stitution.” 

The sum of his argument was as follows: 


“The Constitution of Oklahoma does not deprive the 
legislature of the right to prescribe qualifications for the 
admission of lawyers to engage in the practice of law 
in this state and there being no prohibition in the Con- 
stitution, the legislature has a right to prescribe the 
qualifications.” 
The Constitution of Oklahoma provides as follows: 
“The powers of the government of the State of Okla- 
homa shall be divided into three separate departments: 
The Legislative, Executive, and Judicial; and except as 
provided in this Constitution, the Legislative, Executive 
and Judicial departments of government shall be separate 
and distinct, and neither shall exercise the powers prop- 
erly belonging to either of the others.” 


After discussing several leading cases, the Court 


said: 


“In the light of the authorities to which we have re- 
ferred, which clearly represent the overwhelming weight 
of authority, the above quoted legislative Act cannot 
stand. Insofar as section 4 of the Act is concerned the 
same does not purport to set out minimum qualifica- 
tions, but instead fixes a maximum qualification and re- 
moves from the court the power to determine whether or 
not a certain group or class of persons possess quali- 
fications which entitled them to admission to the Bar. 
The Act of the Legislature has the effect of attempting 
to qualify certain persons for admission to the Bar, 
which is in excess of the legislative power.” 


Unauthorized Practice Committee Propounds Ques- 


tions Concerning Relations Between 
Lawyers and Life Underwriters 


The Unauthorized Practice Committee presented to 


this Committee at its last meeting, a number of ques- 
tions relating to relations between the lawyers and life 
underwriters. The Committee condemned all of the 
following practices: 


1. A life underwriter recommends a certain trans- 


action, for example, the purchase of business life insur- 
ance. The client presents the proposed transaction to 
his attorney for approval or disapproval. The attorney 
then demands of the life underwriter, as a condition for 
his approval, a share in the life underwriter’s commis- 


sion. 


2. An attorney promises a life underwriter to rec- 


ommend him to the attorney’s clients, provided the life 


National Association of Law Schools, or the American underwriter will pay to the attorney a share of his com- 
Bar Association, or by the Supreme Court of the State missions resulting from any business obtained from 
of Oklahoma, shall be admitted to the practice of law in the lawyer’s clients 

the State of Oklahoma, without examination upon mo- : Se 3g : : : 

tion. by . : It should be noted, in this connection, that in most 
ion, by the Supreme Court of the State of Oklahoma, f the State rticipation in the commissions on life 
upon presenting to such Court a diploma of such grad- - ce poem im tl ‘th , july 
uation and evidence of good moral character; “Grade 'Surance contracts by any person other than a duly 
\” law school as used in this Act shall mean and in- licensed life insurance agent, has been condemned by 
clude any school which is a member of the Association statute or by court decision and has been declared un- 
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ethical for life underwriters by their professional or- 
ganizations. 

A life underwriter proposes a certain life insurance 
plan to a prospective client; the client submits the pro- 
posed plan to his attorney for his legal opinion. The 
attorney approves the plan, but for reasons of personal 
advantage to himself advises the client to divert the 
business and to purchase the necessary life insurance 
not through the underwriter who submitted the plan 
but through another underwriter whom the attorney 
recommends although the interests of the client do not 
require such substitution. 

4. An attorney promises an underwriter that if he, 
the underwriter, will induce his clients to refer legal 
business to the attorney, the attorney will pay to the 
underwriter a share of the fees resulting from such 
business. 

5. To advertise himself and te promote his sale of 
life insurance, a life underwriter desires to use a law- 
yer’s legal opinion in relation to a specific plan by using 
the lawyer’s name and opinion in a general circular or 
as a selling document. At the underwriter’s request, a 
lawyer furnishes such an opinion knowing (a) that the 
attorney’s name will be thus advertised and utilized by 
the underwriter and (b) that the opinion may mislead 
the person to whom it is exhibited to his detriment 
unless it is adapted to the facts of his particular case. 
This form of business solicitation by life underwriters 
has been condemned by their profession and by this 
Association’s Committee on Unauthorized Practice of 
the Law. 

Another Advertising Device Condemned 

The lawyer’s desire to increase his business is a nat- 
ural one, and it cannot be surprising that within per- 
missible limitations lawyers are willing to use any 
promising means of bringing themselves into contact 
with prospective clients. Hardly less interested than 
the lawyers themselves are those who conceive and 
offer for sale to lawyers means that promise to bring 
clients to their offices. 

The latest means that has been brought to the atten- 
tion of the Committee on Professional Ethics and 
Grievances is a “Robot Map Service.” The lawyer’s 
professional card is mounted along with cards of others 
in an illuminated cabinet. A button adjacent to the 
card is pushed and a point is lighted on the map which 
shows the subscriber’s location with reference to the 
place where the particular map is located. 

The Committee held that a subscription to such a 
service is a form of advertising forbidden by Canon 27. 


Neighborhood Law Office Must Be Controlled by 
Organized Bar 


For some time there has been a good deal of discus- 
sion of the extent to which the low income section of 
the public needs, but does not receive, legal service. 
In discussions of the problems caused by the assumed 
overcrowded condition of the legal profession, it is 
often suggested that consideration of means of reliev- 
ing this congestion should await an ascertainment of 
the extent to which the legal service that is needed is 
not now being supplied. The plights of the unusually 
low income lawyer and the low-income member of the 
public in need of legal service are such as to suggest 
that they need to get together. The low income lawyer 
is the concern of the whole profession, whether he is 
capable and reliable or not. If he is incapable or un- 
reliable, and this can be known, even if the profession 
cannot find a way generally to eliminate him, it cannot 


be enthusiastic over the prospect of an increase of his 
relationship with the public, particularly with ignorant 
people who often sorely need legal service. Hence, any 
special plan the organized legal profession approves for 
the supply of legal service to people of low incomes 
must concern itself with means of selecting the clients 
to be served as well as the lawyers who serve them. 
Two Plans Disapproved 

The Committee on Professional Ethics and Griey- 
ances has had submitted to it for its consideration and 
approval two proposals looking toward the supply of 
legal service to poor people. : 

One plan was to be operated by “several members 
of the Bar” and was referred to as a “legal clinic for 
the purpose of ministering to the low income portion 
of our population.” It was said that the plan would 
not interfere with the regular practice of law. The 
operators would act on their own knowledge as to 
whether an applicant could pay more than nominal 
charges. If he were a chiseler, the regular fee would 
be charged, or the case turned over to other practicing 
attorneys. : 

The other plan stated that six or eight lawyers pro- 
pose to form a partnership and establish a neighbor- 
hood law office to furnish legal services to indigent 
people “who are unable to pay the regular fee.” Mini- 
mum charges of $1 and $5 are to be made respectively 
for advice and appearance in court. The participating 
lawyers are to take regular turns for office days and 
hours and the number, it was stated, would be grad- 
ually expanded to include “practically the majority of 
capable lawyers.” Monthly advertisements are contem- 
plated and the participating lawyers are to be pledged 
not to accept any client who comes to the office in re- 
sponse to an advertisement on a regular fee basis. 
Clients able to pay regular fees “would be referred to 
their respective attorneys.” 

The Committee disapproved both of these plans, be- 
cause not connected with or controlled by an organized 
bar association. 

Question of Advertising 

The problem as to whether such an organization 
should be permitted to advertise must ultimately be 
determined. If such agencies are fully to serve the 
needs of the low income public, it is clear that the pub- 
lic to be served must be made aware of their availa- 
bility. Yet the Canons now clearly forbid advertising. 
If it is finally decided that the advertisement of such 
agencies is desirable, it may be necessary to amend the 
Canons. : 

One plan that had been noted contemplated the for- 
mation of a corporation to operate a neighborhood law 
office. Capable attorneys would be employed on a sal- 
ary. According to presently accepted notions, a cor- 
poration should not be permitted to practice law. Some 
plans contemplate that the lawyers who participate in 
the plan shall personally render the services; others 
contemplate a reference of eligible clients to a selected 
roster of lawyers. Each of these plans presents prob- 
lems. 

As to the first, may the lawyers select themselves 
and determine how many participants there shall be? 
By whom, if by any one, will they be supervised ? What 
disposition shall be made of profits, if any? How will 
losses, if any, be met? 

As to the second plan, who selects the names to go 
on the roster? What considerations shall limit the 
size of the roster? How shall supervision over law- 
yers on the roster be exercised ? 
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As to each plan, the following questions will arise: 
How shall the eligibility of clients to receive low cost 
service be determined? Shall the below normal fee 


that is charged be uniform for the same service ren- 
dered, though the clients who cannot pay “regular 
fees” vary in their ability to pay? 

The foregoing and many other questions are perti- 
nent to a comprehensive consideration of this broad 


problem. The Committee will proceed cautiously. It 
has decided but one, though very important, matter 
relating to it. Such enterprises must be managed by 
and responsible to an organized bar. Care must be 
taken that “chiselers’” do not impose upon the lawyers 
and the profession must see to it that the services ren- 
dered under its auspices are high grade; that they al- 
ways promote the best interests of the client. And 
approved plans should include means of preventing an 
individual lawyer’s using, for his personal advantage, 
the profession’s responsibility and desire to serve the 
low income section of the public. 

THE COMMITTEE ON PROFESSIONAL 

ETHICS AND GRIEVANCES, 
H. W. Arant, Chairman 


Opinion 199 
(January 26, 1940) 

NEWSPAPER DISCUSSIONS OF PENDING CASES 
—Canon 20 does not prohibit issuance of statements by 
public officials. 

STATEMENTS RELATING TO PROSPECTIVE OR 
PENDING PROSECUTIONS—Statements relating to 
prospective or pending criminal or civil proceedings 
should avoid any statement of fact likely to create an 
adverse public attitude respecting the alleged actions of 
the defendants to such proceedings. 

On May 18, 1938, the Attorney General of the United 
States made an announcement that the Department of 
Justice would from time to time issue public statements 
throwing light on the prosecution policy with respect 
to anti-trust laws. See 1938 Annual Report of the 
Attorney General, page 305. 

Pursuant to this policy, statements were issued cover- 
ing the period from May 18, 1938, to August 28, 1938. 
These may be found in the 1938 Report of the Attorney 
General, pages 306 to 334, inclusive. 

They were signed by the Assistant Attorney General 
in charge of the Anti-Trust Division and were approved 
by the Attorney General. 

A local bar association has asked our opinion upon 
the ethical propriety of these statements. 

The opinion of the Committee was stated by 
MR. PHILLIPS, Messrs. Arant, Houghton, Miller, 
Drinker, and Taft concurring. Mr. Brown was absent 
and did not participate. 


Canon 20 reads as follows: 


“Newspaper publications by a lawyer as to pending 
or anticipated litigation may interfere with a fair trial in 
the Courts and otherwise prejudice the due administra- 
tion of justice. Generally they are to be condemned. 
lf the extreme circumstances of a particular case justify 
a statement to the public, it is unprofessional to make it 
anonymously. An ex parte reference to the facts should 
not go beyond quotation from the records and papers on 
file in the court; but even in extreme cases it is better 
to avoid any ex parte statement.” 

The Attorney General is the executive head of the 
Department of Justice of the Department of Justice of 
the United States. 5 U. S. C. A. Sec. 291. He and 
his subordinates are the legal representatives of the 


United States in all proceedings, both civil and crim- 
inal, in the courts of the United States in which the 
United States is a party or has an interest. 5 U. S. 
C. A. Secs. 309, 310, 315, 316. In a broad aspect the 
Attorney General is attorney for the body politic. 
Therefore, in publishing his reports and in issuing 
public statements for dissemination through ordinary 
news channels, he is reporting to the public. Herein 
lies a material difference between a report or a press 
release issued by the Attorney General and one given 
out by an attorney for a private client. Notwithstand- 
ing this difference, certain limitations should be re- 
garded in giving out press releases by the Attorney 
General respecting pending or prospective litigation in 
order that the rights of the defendants, both in criminal 
and civil prosecutions, be neither impaired nor preju- 
diced. 

The experienced trial lawyer knows that an adverse 
public opinion is a tremendous disadvantage to the 
defense of his client. Although grand jurors conduct 
their deliberations in secret, they are selected from the 
body of the public. They are likely to know what the 
general public knows and to reflect the public attitude. 
Trials are open to the public, and aroused public opinion 
respecting the merits of a legal controversy creates a 
court room atmosphere which, without any vocal 
expression in the presence of the petit jury, makes 
itself felt and has its effect upon the action of the petit 
jury. Our fundamental concepts of justice and our 
American sense of fair play require that the petit jury 
shall be composed of persons with fair and impartial 
minds and without preconceived views as to the merits 
of the controversy, and that it shall determine the issues 
presented to it solely upon the evidence adduced at the 
trial and according to the law given in the instructions 
of the trial judge. 

While we may doubt that the effect of public opinion 
would sway or bias the judgment of the trial judge in 
an equity proceeding, the defendant should not be called 
upon to run that risk and the trial court should not 
have his work made more difficult by any dissemination 
of statements to the public that would be calculated to 
create a public demand for a particular judgment in a 
prospective or pending case. 

An examination of the public statements and a dis- 
cussion thereof with the Assistant Attorney General 
in charge of the Anti-Trust Division leads us to con- 
clude that a conscientious effort has been made to 
regard the limitations, to which we have adverted, in 
the formulation of these press releases. 

However, in certain instances the public statements 
purport to state as facts actions of persons, associations, 
or corporations upon which the Department of Justice 
intends to predicate criminal or civil actions for viola- 
tions of the federal anti-trust Jaws. Since these state- 
ments emanate from the high office of Attorney Gen- 
eral, it is probable that the public will accept them with- 
out qualification or reservation. They might tend to 
inflame the public mind and create a public attitude 
adverse to the defendants to such proposed proceedings 
prior to grand jury investigation and trial of the crim- 
inal charges and the judicial determination of the civil 
complaint. Admittedly, efforts have been made to avoid 
such results by setting forth in the press releases from 
time to time statements like the following: 

“The commencement of a grand jury proceeding or 

a criminal prosecution does not do away with the pre- 

sumption of innocence which surrounds any defendant. 

It only means that this Department is in possession of 

[evidence of violation of law which it deems so com- 
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pelling that it cannot accept the responsibility of ignoring 

it] and must therefore present it to an impartial judicial 

tribunal.” (Brackets ours) 

But the phrase enclosed in brackets might well 
increase the probability of the unqualified acceptance 
by the public of any statements of fact in the press 
releases. It is one thing to state that the Department 
has evidence of law violation which it regards sufficient 
to warrant a grand jury investigation and another to 
state the facts respecting the acts or conduct which it 
regards as violations of the anti-trust laws. 

Two of the statements related to pending criminal 
prosecutions, two were issued on the eve of grand jury 
investigations, one when a grand jury investigation was 
shortly contemplated, and one related to a pending civil 
proceeding. 

While we see no objection to statements reflecting 
departmental policy, nor to statements of fact relating 
to past proceedings in the nature of reports, when, as 
here, the statements relate to prospective or pending 
criminal or civil proceedings, they sheuld omit any 
assertions of fact likely to create an adverse attitude 
in the public mind respecting the alleged actions of the 
defendants to such proceedings. 

Opinion 200 
(January 27, 1940) 
JUDICIAL DTSQUALIFICATION—KINSHIP TO 


COUNSEL—A judge should, when feasible, avoid sitting 
without colleagues in a case in which a near relative is 


counsel. 
PROFESSIONAL EMPLOYMENT—KINSHIP TO 


JUDG#—It is not mcumbent on a lawyer to refuse to 
accept employment in a case because it may be heard 
before a near relative. 

A member has asked the Committee to state the 


ethical limitations in a situation where several of the 
six judges in a given country have sons or near rela- 
tives who ‘are lawyers practicing in the Court, the in- 
quiring member stating that “occasionally a disap- 
pointed litigant, whose case perhaps had no merit, lays 
his defeat to the relationship between the presiding 
judge and the opposing counsel.” 

The opinion of the Committee was stated by MR. 
DRINKER, Messrs. Arant, Phillips, Houghton, Miller 
and Taft concurring. Mr. Brown was absent and did 
not participate. 

Canon 13 of Judicial Ethics provides as follows: 

“A judge should not act in a controversy where a 
near relative is a party; he should not suffer his conduct 
to justify the impression that any person can improperly 
influence him or unduly enjoy his favor, or that he is 
affected by the kinship, rank, position or influence of 
any party or other person.” 

Canon 26 provides in part as follows: 

“It is desirable that he (a judge) should, as far as 
reasonably possible, refrain from all relations which 
would normally tend to arouse the suspicion that such 
relations warp or bias his judgment, or prevent his 
impartial attitude of mind in the administration of his 
judicial duties.” 

While neither of these Canons specifically covers the 
situation in question, they embody the basic relevant 
principles. 

A judge should studiously avoid wherever possible 
every situation that might reasonably give rise to the 
impression on the part of litigants or of the public that 
his decisions were influenced by favoritism. While the 
Canons do not preclude a judge from sitting in a case 
in which a son or other relative is counsel, it is wise 
in such cases for the judge, where feasible, to have an- 
other judge hear the case. 


CHARLES A. BOSTON, 1863-1935 


Former president of the American Bar Association; 
long active in work of professional ethics committee. 





It is not incumbent on a lawyer to refuse to accept 
employment in a case because it may be heard by his 
father or other relative. The responsibility is on the 
judge not to sit in a case unless he is both free from 
bias and from the appearance thereof. 


Achievements of the American Bar Association 
(Continued from page 230) 


notably stimulated the movement for uniform state laws 
in commerce; it had given decided help in increasing 
the standards for legal education; it had given definite- 
ness to what was fundamental in the rules of profes- 
sional conduct. But clearly, if the profession of the 
law was to go beyond these specific and more or less 
miscellaneous accomplishments and play the role in 
the development of the country which could be expected 
of it, the two things absent in the constitution of the 
only existing national body of lawyers would have to 
be supplied. That body would have to secure unity 
and it would have to provide itself with credentials. 
There was also another consideration. An associa- 
tion that called itself the “American Bar Association” 
would be taken by the public to have the right to speak 
for the lawyers of the country, even if the Association 
made no pretensions to do so and even if it disclaimed 
such pretension. Conscientious men were necessarily 
concerned at the responsibility thus thrust on them. 
And they were more concerned if, being committed to 
an unqualified belief in the validity of democracy, they 
find themselves functioning in an undemocratically or- 
ganized association. 
(To he 


continucd ) 





JUNIOR BAR NOTES 


By Jos—EPH HARRISON 
Secretary of the Junior Bar Conference 





Junior Bar to Conduct Important Survey of 
Judicial Administration 


HE Junior Bar Conference is proceeding with the 
"[ nation-wide survey of judicial administration as 
authorized at its annual meeting in San Francisco. 

Pursuant to authority granted to them by the House 
of Delegates at Chicago in January, the Section of Ju- 
dicial Administration and the Junior Bar Conference 
have inaugurated a factual survey to determine which 
of the recommendations as to judicial administration 
approved by the House at Cleveland are in effect in the 
several states. 

Committees of the Junior Bar Conference are being 
established in the states to work under the direction 
of Paul DeWitt, assistant secretary of the American 
Judicature Society, which is also lending its aid in the 
work, Professor William W. Blume, of the University 
of Michigan Law School, is acting as Adviser. 

The recommendations approved by the House were 
the result of intensive effort of seven committees of the 
Section of Judicial Administration composed of leading 
jurists, law teachers, and practitioners during the year 
1937-8. They embraced the fields of jury selection, 
trial practice, pre-trial hearings, simplified appellate 
procedure, and procedure before administrative tribu- 
nals. 


Regional Meeting at Louisville 


A meeting of junior bar executives was held at 
Louisville, Ky., on Saturday, Jan. 27, in conjunction 
with a regional meeting of bar executives sponsored by 
the Section on Bar Organization Activities of the 
American Bar Association. Conference representatives 
from Cleveland, Columbus, Cincinnati, Louisville, and 
Kansas were in attendance. A delegation from Ten- 
nessee that had planned to attend were unable to do so 
because of the unusual snowstorms prevailing in that 
area. Council member James A. Gleason led the round 
table discussion in the morning. The next annual 
meeting at Philadelphia, economic conditions affecting 
young lawyers, the Public Information Program, mem- 
bership work and mechanics of organization were the 
principal topics considered. Former Council member 
Earl F. Morris, of Columbus, Ohio, circuit membership 
committeeman Harry Green, of Cleveland, and Philip 
H. Lewis, of Topeka, Kansas, Chairman of the Confer- 
ence’s Committee on Cooperation with Junior Bar 
Groups, explained the various items of the Conference 
program. During the afternoon, the junior group 
joined the senior conferees. Mr. Gleason gave a brief 
report of the morning deliberations and the Conference 
program in general. He urged the older members to 
encourage and give assistance to the junior bar officers 
in interesting younger lawyers in their office or of their 
acquaintance to join the American Bar Association and 
become active members of the Junior Bar Conference. 


New Jersey Activities 


The Essex County, New Jersey, members of the 
Junior Bar Conference for the third year are assisting 
in the sponsorship of a seminar on medico-legal aspects 
of accidental injuries. The seminar includes a series of 
eight weekly lectures and question periods, the first of 


which was held on Tuesday, Feb. 6. Dr. Max Kum- 
mel, orthopedist of Newark, N. J., is the lecturer, 
There is no charge for admission to the lectures. State 
Public Information Director Leon Dreskin reports that 
the Conference has supplied several speakers to lay 
organizations within the past two months. A meeting 
of all New Jersey local directors was addressed by Na- 
tional Director L. Stanley Ford, of Hackensack, N. J., 
on Jan. 25. In addition to the speaking program, it 
was agreed to arrange for naturalization and Amer- 
icanization classes for those who desire to become citi- 
zens of the United States. The New Jersey committee 
promoting the idea of a legislative drafting and refer- 
ence bureau is studying current legislation with a view 
to pointing out instances where such an agency would 
be of particular value to the public. 


Downtown New York Luncheon Meeting 


On Jan. 22, approximately one hundred young law- 
yers in the downtown New York area attended a 
luncheon meeting arranged by Frank L. Dewey and 
Lymon Tondel. Mr. Dewey is in charge of member- 
ship work in the Second Circuit and Mr. Tondel is 
New York co-chairman for membership. Morris L. 
Ernst, known for his defenses in civil liberties cases, 
addressed the group. He pointed out the folly of the 
ends-justify-the-means philosophy in the denial of basic 
freedoms to unpopular minorities. He flayed public 
officials who obtained convictions by improper methods. 
He also reviewed the matters of censorship and sup- 
pression in public assemblies, radio, newspapers and 
books. Conference members were permitted to invite 
non-member guests. Similar gatherings are planned as 
monthly affairs. 


Vermont Continues Legal Institutes 


Vermont Chairman Osmer C. Fitts reports that the 
fourth of a series of legal institutes sponsored by Ver- 
mont members of the Junior Bar Conference was suc- 
cessfully held at Montpelier, on Jan. 27. State 
Commissioner of Industrial Relations Howard E. Arm- 
strong discussed workmen’s compensation law and Wil- 
liam E. Kidd of the state tax department spoke on 
income tax law. Question periods followed each talk. 
About thirty-five young lawyers from all parts of the 
state attended the day session. Deane C. Davis, of 
Barre, addressed the group at the dinner held in the 
evening at the Montpelier Tavern. Robert H. Rand 
of Montpelier was in charge of the arrangements. 


Problems of Small Litigants Receiving Attention 


As part of the Conference program to aid small liti- 
gants, special studies are to be conducted shortly in 
three experimental states. Oklahoma and South Caro- 
lina have thus far been selected for this purpose. Par- 
ticular attention will be given to a factual survey con- 
cerning the problem of persons in low income groups 
who may be victimized by unscrupulous agencies and 
who either are ignorant of their rights or are unable 
to obtain legal assistance. In Oklahoma, Council 
Member James D. Fellers and State Chairman Ben 
Franklin will organize the work. George Gisler, a 
member of the Committee on Aid of the Small Litigant., 
and Council Member Lewis Powell, Jr., of Richmond, 
Va., conferred during February with Conference rep- 
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Officers and Council of Junior Bar Conference in meeting with Mr. L. Stanley Ford, National Director, Public 
Information Program and Mr. Joseph C. Lamy, Associate Director, Public Information Program: (left to 
right) Joseph Harrison, Secretary, Newark, N. J.; Charles E. Pledger, Jr., Washington, D. C.; James A. 
Gleason, Cleveland, Ohio; Alfred T. White, New York City; Leslie P. Hemry, Boston, Mass.; Ralph R. 
Quillian, Atlanta, Ga.; Joseph C. Lamy, Chicago, IIl.; Paul F. Hannah, Chairman, Washington, D. C.; 
L. Stanley Ford, Hackensack, N. J.; Ronald J. Foulis, St. Louis, Mo.; Howard Cockrill, Little Rock, Ark.; 
Harold W. Schweitzer, Los Angeles, Calif.; James D. Fellers, Okla. City, Okla.; James P. Economos, Chicago, 


Ill.; A. Pratt Kesler, Vice-Chairman, Salt Lake City, Utah. 








resentatives and members of the younger bar in South 
Carolina regarding the organization of the project in 
that state. 

The broader subject of adequate legal services for 
persons in low income groups received special atten- 
tion at the mid-winter meeting. The Conference at its 
last annual meeting determined to ascertain by means 
of a factual survey to what extent the charges of the 
legal profession’s inadequacy in this field were justified. 
It was agreed that before such suggested “cures” as 
legal clinics or legal service bureaus were recommended 
or adopted that the actual need for them ought to be 
ascertained. The problem is a tenuous one and the 
means of finding the facts present some practical diffi- 
culties. 

The Conference committee on this subject is headed 
by George F. Kachlein, Jr., of Seattle, Washington. A 
sub-committee of the Conference’s executive council 
was appointed to assist the committee pursuant to ac- 
tion at the mid-winter meeting. Members of the sub- 
committee are: H. Howard Cockrill, Chairman, James 
A. Gleason, Leslie P. Hemry and Alfred T. White. It 
is expected that the reports on this subject to be sub- 
mitted at Philadelphia in September will receive im- 
portant consideration at the annual meeting. 





(Continued from page 212) 
to 56—a margin of three votes. One of those was cast 
by the new Representative from Nevada. 
Fear That South Might Again Have Balance 
of Power 
Throughout the war the President was pondering the 
problem of the reconstruction of the Union after the 


victory at arms should have been won. Midway of the 
conflict Congress began to give serious attention to the 


question. A deadlock developed between the executive 
and legislative branches of the government. Lincoln, 
with all his magnanimity, could not forget that he was 
the titular head of a political party. As a practical poli- 
tician he must have contemplated the possibility that 
when the votes of the reconstructed Southern States 
should be combined with the votes of the Northern anti- 
war Democrats the control of Congress might go to the 
men who had fought to destroy the Union or had used 
their influence to hobble the policies of the Administra- 
tion. With the abolition of slavery the three-fifths rule 
in the Constitution would become merely a matter ol 
historical interest, and the South would stand to in- 
crease its power in Congress unless the basis of repre- 
sentation should be altered or the power of the North 
should be increased. The leaders of the dominant party 
in Congress would see to it that the President should be 
reminded of these matters. New and loyal States be- 
came a primary consideration. Every new State would 
mean two more Senators and at least one Representa- 
tive. West Virginia having been admitted, the party 
strategists scanned the mountains and the prairies in 
quest of communities that might be organized for state- 
hood. Three Territories offered possibilities. On the day 
that the Enabling Act for Nevada was approved the 
President signed a similar bill for Colorado to quality, 
and four weeks later the Nebraska bill was approved. 
The party in power had considered also the possibility 
of adding Utah, New Mexico, and Montana to the 
Union. 
(To be continued ) 





THE 300-MILE NEUTRAL BELT IN INTERNATIONAL 
LAW* 





By Payson S. WILD Jr. 


Associate Professor of Government, Harvard University 


shift operations to Gulf of St. Lawrence waters, 

we couldn’t and, probably, wouldn’t try to do any- 
thing about it. In fact, by forbidding our merchant 
ships from going further up the North Atlantic coast 
than St. John, New Brunswick, or Yarmouth, Nova 
Scotia, declaring that a war zone exists north of those 
points, we have tacitly admitted the right of the bellig- 
erent nations to battle all they wish in Canadian waters 
outside the Bay of Fundy; in waters, too, a great deal 
closer to the American coast than 300 miles. 

But it must be remembered that Canada was never 
considered to come within the scope of the Monroe 
Doctrine; when that doctrine was pronounced Canada 
was already a colony of a European power, and still 
remains a part of the British Empire. 


S sit op German submarines or pocket battleships 


Coverage of Monroe Doctrine 


However, in his speech at Kingston, Ontario, in 
1938, President Roosevelt extended the coverage of the 
Monroe Doctrine to include the protection of Canada 
against invasion by any foreign power. It must be kept 
in mind, though, that the Monroe Doctrine is not inter- 
national law, nor even American law; it is simply a 
policy enunciated by a President of the United States. 

For two reasons, then, we have no just cause to ob- 

ject should Germany carry the war into Canadian wa- 
ters. First, Germany is bound in no way to respect 
our declared policy unless she accepts it, which she has 
not done and certainly will not do with respect to our 
pretensions as Canada’s protector. Secondly, our 
avowed policy covers only invasion of Canada; it is 
only just that, as Canada has declared war upon Ger- 
many, Germany should have the right to inflict any 
damage she can upon her declared enemy. 
_ The most important aspect to be kept in mind is that 
it we, and the other nations of the western hemisphere, 
declare that our jurisdiction and control extends three 
hundred miles to sea, we must accept full responsibility 
for that vast area, must be able to protect our claim. 

The whole claim is indefensible. In the first place, 
the 300-mile belt is not recognized as international law ; 
cannot be unless all the other powers accept it, and they 
don’t have to. In fact, both Britain and Germany have 
rejected it by word and deed. 

In the second place, and this is even more important 
than the non-acceptance angle, there is not the naval 
power in the western hemisphere to patrol a 300-mile 
belt around the Americas. So how can we claim juris- 
diction over a sea area that we can’t even patrol, let 
alone protect? The United States navy could do a 
partial job in some areas, but the South American na- 
tions could contribute little. 





; “From an interview with Professor Wild in the Boston 
aa? Aan Dec. 24, 1939, by permission of Professor Wild 
and the Post 


Panama Canal 


I do not mean by this that we are overboard any time 
we claim jurisdiction further than three miles out to 
sea. We could declare, for instance, a 50-mile neutral 
zone around the entrances to the Panama Canal and, 
probably, get away with it, for we could defend that 
area, make our claims stick. 

As a matter of fact, we are jumping the three-mile 
limit today with little or no protest from other powers, 
claiming limited jurisdictions far beyond that zone. We 
have taken 12-mile jurisdiction for customs and, by our 
1935 smuggling act, a 62-mile limit in smuggling cases 
and are getting away with it. 

But, usually, attempts to widen the limit meet with 
protests. There were numerous protests when we es- 
tablished the 12-mile limit in the rum-running days of 
national prohibition. Back in the 90s, we claimed juris- 
diction hundreds of miles out to sea in the north Pacific 
for protection of the dwindling seal herds. Our posi- 
tion proved to be untenable until we had strengthened 
it by international treaties. 

That’s another important point ; it takes international 
acceptance, usually, to make effective any divergence 
from international law. We got that international ac- 
ceptance in the sealing case, but we have not received 
it for the 300-mile limit. 

Nor do I believe it to our own best interests to ac- 
cept jurisdiction of any such vast area. A 300-mile 
neutral zone around the Americas sounds like some- 
thing most desirable, at first consideration. But people 
forget that with claims to rights goes the responsibility 
for maintaining those rights and protecting the inter- 
ests of other nations within the area of jurisdiction. 
Could or should we assume such responsibility so far 
out to sea? 


Responsibility for Jurisdictional Claims 


During the 16th and 17th centuries, Great Britain, 
Spain and Portugal claimed jurisdiction over half the 
oceans of the world. Also, in ancient times, an encycli- 
cal of Rome divided the entire Atlantic between Spain 
and Portugal. But these assertions were given up be- 
cause it soon became impossible and impractical to 
support the claims. And this will undoubtedly be the 
case whenever any nation or nations attempt jurisdic- 
tional claims they cannot defend. 

As for the Graf Spee and the British cruisers, so far 
as could be learned from the news dispatches, all con- 
cerned conducted themselves strictly according to inter- 
national law. There is nothing in the law to prohibit 
engaging the enemy anywhere outside the three-mile 
limit. 

However, there is one proviso, accepted by all na- 
tions, that limits warfare anywhere within gunshot of a 
neutral coast. The battle must be conducted so that 
shells do not menace the neutral or its shipping. It is 
this proviso that would, probably, warrant us in pro- 
testing against the war zone being extended into the 
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Bay of Fundy ; any battle there would be a distinct men- 
ace to the coast of Maine and American shipping. 

But we would not be on solid ground in protesting 
because the British warship chased the Arauca into 
Port Everglades. Nor can I see that it’s any of our 
international business if the scuttling of the Columbus 
was carried out because of imminent capture by a 
British destroyer, even if the episode did occur well 
within the 300-mile zone. Neither encounter menaced 
us or our shipping in any way. 

Take it all around, it doesn’t seem to me that we'll 
get very far in trying to keep the war very much farther 
than three miles off shore. That doesn’t mean, though, 
that we must hold tightly to every accepted tenet of 
intenational law. In fact, we don’t. 


The Graf Spee 


The very situation that occurred when the Graf Spee 
found refuge in Montevideo harbor is one about which 
there is a very great divergence of opinion and our 
view of what is just and proper in such a case is differ- 
ent from that of most other nations. 

International law decrees that a ship of war may re- 
main in a neutral harbor for twenty-four hours or, in 
case she has been damaged by either the elements or 
battle, for a length of time necessary to make her sea- 
worthy. 

So, in Montevideo harbor, the Graf Spee had the cer- 
tain right to remain for twenty-four hours and as much 
longer as was necessary to make her seaworthy. And, 
according to all the traditions of international law, it 
was strictly up to the Uruguayan authorities to decide 
just how much time the ship should be given. 

The line dividing repairs in the interest of seaworthi- 





ness and those that will make for greater battle-worthj- 
ness is a fine one. For twenty-four hours, according to 
international law, the Graf Spee’s crew could busy them- 
selves at any sort of repair they wished, even to making 
guns fit for battle. But after that period nothing could 
be done except what would make her seaworthy. 


American Rule is Simple 


But aren’t repairs to damage sustained in battle really 
jobs that build up fire-power, too, as well as seaworthi- 
ness? There are lots of questions such as this that 
arise. The United States has solved them all in one 
measure. 

If the Graf Spee had come into Boston instead of 
Montevideo, she could have remained twenty-four 
hours, and no longer, without internment. Nor could 
any war craft of any belligerent nation. In short, the 
United States has decreed that battleships of nations 
at war can remain in an American harbor, without in- 
ternment, for only twenty-four hours, no matter what 
the ship’s condition. 

It’s either get out in twenty-four hours or stay for 
the duration of the war. Only such repairs to ship or 
armament as can be done in that period are allowed. 

But had the Columbus sought refuge in an American 
port, as the Arauca did, instead of running for the open 
sea, she could have remained indefinitely ; that is, mer- 
chant ships of warring nations can stay in our harbors 
as long as they wish without any risk of internment. 

We recognize the right of merchant ships to arm to 
defend themselves. So long as they are essentially 
cargo ships, not belonging to the navy, they can find 
refuge in our ports as long as they want to stay, no mat- 
ter if they do have guns mounted on their decks. 














ACHILLES _ 
8 6-inch guns; Length: 554 ft 
Speed: 32.Sknots 550 men 











EXETER 
6 B-inch guns; Length: 575 ft 4 
Speed: 32 knots 0 mes | 


























AN ARTIST’S CONCEPTION OF SOUTH AMERICAN NAVAL BATTLE 
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A naval battle in South American waters forced the German pocket battleship Graf Spee to seek the harbor of met 
Montevideo, Uruguay, for repairs. The British cruisers Exeter, Achilles, and Ajax kept a lookout when the hecat 
Graf Spee put out again to sea to renew the battle. The cruiser Exeter was the most seriously damaged of the me 


three British ships. The above photo is an artist’s conception of the battle. i? 
. 





rthi- 
ig to 
1em- 
king 
ould 


ally 
thi 
that 
one 


| of 
our 
wuld 
the 
ons 
in- 
hat 


for 


or 





THE FRENCH BAR AND THE WAR* 





By FERNAND PAYEN 
Président de l’ Association Nationale des Avocats de France, 
Ancien Batonnier du Barreau de Paris 


HERE are about six thousand members of the 

Bar in France, of which two thousand four hun- 

dred live in Paris. In 1914, about one-half of the 
members of the Bar were called to the colors. The 
Par of Paris alone furnished one thousand and seventy- 
five soldiers, of which two hundred and twenty-eight 
did not return. 

The proportion of those called to the colors this 
time is about the same: Half of the lawyers of France 
have put aside their toque for the steel helmet,—have 
changed their robes for the uniform of a soldier,— 
have deserted the Court House to go forward to places 
less peaceful, to uphold a great principle: that of the 
independence of nations and the liberty of mankind. 

Our lawyers can be found today serving in all 
branches of the army: infantry, cavalry, artillery, ma- 
rine, aviation, general headquarters, “intendance,” etc. 
Many of these, during the time of peace, followed the 
courses of military preparation and fulfilled the period 
of training provided by the army. These are now offi- 
cers—officers of all grades from Second Lieutenant to 
Colonel ; the others are simple soldiers or non-commis- 
sioned officers. 

To all of these, the war has caused a very great loss: 
| do not speak from the point of danger from service 
at the front,—all of the men in uniform from every 
walk of life are equally exposed; they suffer in this 
respect in exactly the same degree. Yet a tradesman 
or a manufacturer can perhaps keep open his store or 
factory; the articles which he sells and the products 
which he manufactures may still find purchasers. The 
profession of lawyer, however, such as it is practiced 
in France, implies, on the contrary, an individual ac- 
tivity; there are no partnerships among lawyers. A 
clent selects a lawyer as he selects a doctor, because 
he has obtained good information about him personally, 
about his method of curing or operating. It is in him 
only that he has confidence; to this can be added that 
in France a great number of lawyers live entirely or 
nearly entirely—both themselves and their families— 
on the legal fees which they earn. What, therefore, is 
to become of their wives and children? What will be- 
come of them when the war is over? Will they not 
hnd their various clients scattered and lost? 

_The French Bar Associations have provided for this 
situation in a great effort of mutual aid and fellowship 
and this, I think, deserves to be specially noted: Any 
lawyer called to the colors can arrange to have himself 
replaced by another member of the Bar not so called; 
it he himself does not choose this lawyer to take his 
place, this duty falls upon the President of the Bar 
\ssociation who appoints one or more for this purpose. 

On this occasion, as in 1914-1918, the President has 
met with an embarrassment in the matter of choice 
because of the numerous offers for service which have 
A eeiated for the JOURNAL by Mr. Pendleton Beckley of 

aris har; member of the American Bar Association. 





been made. ‘The substitute lawyers receive the clients 
of the lawyers mobilized; they carry out or complete 
the preparation of their files; they argue the cases in 
their place and stead,—all of this very often without 
compensation. 

It should be understood that in certain Bar Associa- 
tions the substitute lawyer is authorized to keep a part 
of the fee in order to cover his out-of-pocket payments 
and overhead expenses,—which is only fair and just. 
But in some Bar Associations, as is the case for the 
Bar of Paris in particular, the totality of the fees must 
be paid to the mobilized lawyer or to the family which 
he has left; this rule is applied in all cases, except when 
otherwise provided for in a special agreement between 
the regular lawyer and his substitute. 

But what would happen in case war should last a 
long time? Will not the clients of the mobilized lawyer 
forget the path to his office? If they are satisfied with 
his substitute, will they not continue to place their con- 
fidence in the latter and after the war still go to him 
for advice? 

It was agreed upon in 1919, and will be agreed upon 
again—you can be sure of that —in . . . .? that the sub- 
stitute lawyer will in no case keep the clients of the 
regular lawyer. In so doing, the French Bar Asso- 
ciations will show once more, in addition to their ar- 
dent patriotism, the traditional spirit of fraternity which 
has always existed between their members. 

+ & 2 


But another thing deserves to be pointed out to the 
honor of the French Bar Associations: I mean the 
efforts which they have made since the last war to de- 
velop a spirit of peace throughout the world. As far 
as possible, during these last twenty years, they have 
labored to bring about a feeling of friendship and 
understanding between the nations of the world. I had 
the honor of bringing this to the attention of the Amer- 
ican Bar “sociation in 1931, when I represented the 
Bar of Paris at the Annual Meeting of that great Asso- 
ciation in Atlantic City. 

Always faithful to this principle, French lawyers 
were among the promoters of the “Union Internationale 
des Avocats” which has gathered into its organization 
the representatives of more than twenty nations. 

In our own “Association Nationale des Avocats de 
France,” on all occasions when we have met, we have 
welcomed lawyers of all countries and this has created 
a friendly feeling between the members of our Bar and 
the Bars of other countries. Almost every country— 
not every one of them unfortunately: no strong tie 
could ever be brought about between the French law- 
yers on the one side and the Russian or German law- 
yers on the other. The conception of individual rights 
and principles of duty towards the State, the funda- 
mental belief in the liberty and the dignity of human 
rights, were too far apart . . . this can be seen, alas, 
today ! 
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THE SUPREME COURT OF THE 
UNITED STATES 


A century and a half of liberty under the 
law has given men a better and surer direction 
than they have ever had before. For the first 


time in world history a section of mankind has 
had a long period of a rule that has promised 
orderly government, along with a very full 
measure of freedom for the individual, a prom- 
ise which, deferred and thwarted and played 
with, has yet been fulfilled in divers ways. That 
it comes ever nearer to full fruition is due not 
less to the far-sightedness of those who set our 
courts at the center of things, than to the wise 
and manly self-control of citizens, which has 
left the judges independent and free. Those 
who sit securely in the judgment-seat reflect 
the greatness of the country that has put them 
there. A lesser nation could not have produced 
Marshall, Taney, or Hughes, nor could those 
Chief Justices have been so great if they 
judged a lawless or a servile people. 

The stream runs by unceasingly, yet it is the 
same stream. So the Court, changing as its 
membership has changed, changing a little from 
day to day, as all things human do, remains 
yet the same Court: the Court of Marshall and 
Story, the Court of Taney and Miller, the 
Court of Waite and Fuller and White and Taft 
—shall we not say the Court of Hughes ?— 
the judge who, in good report and evil report, 
has carried the Court’s name high and its shield 
untarnished, maintaining the Court at its high- 


est point for service in a day of extreme stress. 
where the statesman in the Chief Justice has 
been needed to fulfill the whole duty of the 
judge. 

The life of the Court has not proceeded on 
an even level. The Court has had its ups and 
downs, sometimes more esteemed, sometimes 
briefly less esteemed, shaken once by war, dis- 
turbed, but not often, by politics, beginning at 
its lowest point of prestige and influence, reach- 
ing in our own time perhaps its highest level 
of popular support. The people will always rally 
to the Court. It is the bearer of the standard, 
to which all good men repair in time of trouble. 

Although the Court has commanded the 
services of a long line of able men, it has an 
existence apart from its individual members. 
It is an institution, permanent and enduring, 
not subject to the vicissitudes of man’s life. 
The young lawyer, the young citizen, accept 
it unquestioningly. As they grow older, and 
learn the lessons of history and life, they but 
understand more fully the deep qualities of the 
American judicial establishment. They know 
the Court better, and revere it more. It is of 
prime importance that the membership of the 
Court, for its century and a half, has not been 
drawn from a pre-ordained official class, but, 
in general, direct from the bar of the country. 
Thus the Court has kept closer to the people. 

The instincts of a great people are rarely 
wrong. Americans have never doubted the wis- 
dom of the fathers who set the judiciary as the 
keystone of the arch of government. They 
were consummate statesmen, who knew the 
human heart and the weaknesses of men and 
systems. The legislator has to fight for his 
existence; he is rightly praised for the high 
devotion which he gives to the public service, 
but he is necessarily at frequent intervals a 
candidate for office and a partisan. The execu- 
tive (all observers have noticed—Bryce and 
Woodrow Wilson and the rest) has something 
of the same life. He is constantly called on 
to reconcile two things that war within him, 
for he is at once President of the United States 
and leader of his political party. The Supreme 
Court judge is removed from party strife. He 
has an eye single to the discharge of his duties 
on the bench. Arguments have raged for and 
against the power of the Supreme Court to say 
the last word of constitutional interpretation. 
It is unnecessary to cut deeper than this: that 
upon a difference of opinion among the three 
great coordinate branches of government, 
unless we are to have anarchy the final word 
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must rest somewhere, and reflection upon the 
best arrangement has sustained the long and 
ynbroken practice of the American people in 
leaving this decision to the courts. Necessity 
has solved this problem, so difficult in theory, 
so simple in its practical workings. Chief Jus- 
tice Gibson of Pennsylvania in 1825 opposed 
the view that his court had power to declare an 
act of the State legislature unconstitutional, but 
twenty years later he announced that he had 
changed his opinion, for two reasons: first, 
that the people, with full knowledge, had sanc- 
tioned the doctrine by allowing it to go on, 
although a constitutional convention had given 
them the opportunity for a change; and second, 
“from experience of the necessity of the case.” 

The Court, it is very true, is made up of 
human beings. But a judge, and a man placed 
in judicial office, are not synonymous. The 
office sets the man apart, and ennobles him: not 
with the worldly trappings of nobility, but with 
the visible mark on his countenance of the new 
aspect of the inner life, a life of humility of 
spirit, the spirit of learning and serving, and 
yet of high resolve. Thus, when a lawyer 
leaves the arena, and is elevated to the bench, 
his devotion to the public interest tends to be- 
come the dominating force in his life, and his 
personal opinions and prejudices fall into the 
background, so that we find the liberal judge 
forward in conserving what is good, and the 
opponent of change moving on to a more ad- 
vanced position as he sees the public need for 
progress. The temper of the Court changes, 
and that is well, for economic and social de- 
velopments call for recognition; but the change 
is not sudden, and that too is well. 

The Court we now have may be taken to 
be the fourth ‘new Court’ (the correlative of 
Story’s sad phrase, with the era of Taney and 
the police power doctrine and control by State 
and nation of the too-powerful, just at hand!). 
Each of the other ‘new Courts’ has been linked 
with the name of a president, of course—the 
first court, with Washington: then the ‘new 
Courts’ of Jackson and Lincoln, and now a 
Court associated with the name of Franklin D. 
Roosevelt. The ‘new Court’ of today commands 
our full allegiance. ““The Queen’s government 
must go on,” said an old English statesman, a 
century ago, and the Supreme Court goes on. 
Every lawyer in the United States is its faith- 
ful officer, devoted to its service, making its 
great achievements known to old and young, 
loyally bespeaking for the Court the respect 
and affection of all the American people. 


A CODE OF EVIDENCE 


Progress made so far indicates that the 
American Law Institute was well advised in 
selecting as one of its major undertakings the 
preparation of a model code of evidence. 

Logically this seems the next step after the 
Rules of Civil Procedure. Parts of it will, no 
doubt, be valuable by way of implementing the 
rules as to subjects with which the Advisory 
Committee did not feel that it was authorized 
to deal. In any event it will serve as a needed 
model for state legislation. 

One prominent characteristic of the move- 
ment is that it is intended to suggest not 
merely a statute, but also a set of rules of 
evidence, in such form that there will be 
available a draft suitable either for enact- 
ment by legislatures or for promulgation as 
rules of court, according to the policy of each 
jurisdiction. 

The preparation of such a code is a task en- 
tirely distinct from the Restatement, but of a 
kind in which the Institute has had previous 
experience. It has already prepared an excel- 
lent model Code of Criminal Procedure. 

Primarily responsible for the presently pro- 
jected Code are Professor Edmund M. Morgan 
of the Harvard Law School, Reporter, and 
Dean John H. Wigmore, Chief Consultant. 
They are being aided by a strong group of ad- 
visers drawn from various law schools, from 
the benches of the United States Circuit Courts 
of Appeal and state courts of last resort and 
from the bar. 

It is anticipated that substantial parts of the 
proposed code will, in turn, be submitted to the 
Institute itself at its May meeting at Wash- 
ington. 

It is important to crystallize the rules of evi- 
dence in a code. It is especially important to 
select the best when there are several varying 
rules. However, a more important question in- 
evitably arises and must eventually be decided. 
This is the extent to which long accepted rules 
will be reversed when found to make for in- 
justice or to be unsuited to modern needs. The 
decision of this question will require great tact 
and excellent judgment if the result is to re- 
ceive the sanction of the bar. 

But if changes are confined within proper 
limits and the reasons underlying them are 
sound, there need be no fear. The cordial re- 
ception accorded the Rules of Civil Procedure 
and the many reforms approved and advocated 
by the American Bar Association in recent 
years has demonstrated that he who insists that 
the lawyers as a whole are reactionary and not 
progressive speaks without knowledge. 





JUDICIAL CONFERENCES—SIXTH AND EIGHTH 
CIRCUITS 


WO successful judicial conferences for the federal 

judiciary in the eighth and sixth circuits respec- 

tively with participation in each instance by repre- 
sentatives of the bar have marked the beginning of the 
first full calendar year in which the bill creating the 
Administrative Office of the United States Courts will 
be in operation. The bill provides for these confer- 
ences, and specifically calls for the presence of mem- 
bers of the bar and of all federal judges in the circuit, 
“for the purpose of considering the state of business of 
the courts and advising ways and means of improving 
the administration of justice within the circuit.” 


Eighth Circuit Conference 


Judge Kimbrough Stone of the eighth circuit held 
his open conference on Jan. 5, in the Little Theatre 
of the beautiful Municipal Auditorium in Kansas City, 
where sessions of the Assembly were held during the 
1937 American Bar Association meeting. Present were 
all federal judges in the circuit except two who were 
unavoidably detained, nine United States attorneys or 
their assistants, representatives of three state supreme 
courts, seven state and local bar association presidents, 
a referee in bankruptcy, five representatives of ap- 
proved law schools in the circuit, and a few members 
of the Missouri bench and bar. A session of the judges 
on the previous day had discussed among other topics 
the question of indeterminate sentence, the desirability 
of giving the Court of Appeals the right to increase or 
decrease sentence, and the matter of instructions to 
juries. Judge Stone inaugurated the open meeting of 
the conference by welcoming those present and calling 
attention to the objects and purposes to be attained. 
He then recognized Circuit Judge John B. Sanborn of 
St. Paul, Minnesota, who read a memorial to the late 
Justice Pierce Butler of the United States Supreme 
Court which was unanimously adopted by the assembly. 

Judge Orie L. Phillips’ opening address at the Con- 
ference has already been published in the JouRNAL. 

The subject set for discussion at the meeting related 
to the manner in which future conferences could most 
effectively aid in the accomplishment of ‘the purposes 
set out in the bill. The leader of the discussion was 
Judge A. K. Gardner of Huron, South Dakota, mem- 
ber of the Circuit Court of Appeals. 

The entire remainder of the session was devoted to a 
discussion by individual members of the assemblage of 
matters involving the courts. A banquet was given to 
the judicial conference in the evening by the chamber 
of commerce of Kansas City. On the last day of the 
meeting another closed session was held in which the 
state of the dockets in the various courts was discussed. 
There were present at the conference all of the judges 
of the Circuit Courts of Appeals and all of the district 
judges within the circuit except Judge Munger and 
Judge Davis. 


Sixth Circuit Conference 


The first annual judicial conference held in the sixth 
circuit was called to order by Senior Circuit Judge 
Xenophon Hicks, in the courtroom of the Circuit Court 
of Appeals in Cincinnati, on Jan. 12. All federal judges 


in this circuit except two, who were ill, were in at- 


>, 
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tendance, and in addition the presidents of three of the 
four state bar associations in the circuit represented 
the bar. The meeting lasted two days. It included a 
luncheon given by the circuit judges and a dinner by 
the Cincinnati Bar Association in honor of the con- 
ference. 

Rules for subsequent conferences were adopted 
which provided for inclusion in the conference of the 
president of each state bar association in the circuit and 
two lawyers to be appointed by him, all United States 
attorneys in the circuit, and representatives of each 
law school approved by the American Bar Association, 

Following the conclusion of the program of ad- 
dresses and active discussion concerning several pro- 
posals, a report was made by the senior district judge 
in each district concerning the state of the docket of his 
court. 

The dinner given by the Cincinnati Bar Association 
was presided over by President Charles E. Weber, 
who assigned to Judge Hicks the duty of introducing 
the speaker of the evening, Honorable John Biggs, Jr., 
Senior Circuit Judge of the Third Circuit. Judge Biggs 
spoke on “Some Aspects of Civil Liberties and the 
Law.” 





Harris & Ewing 
HON. JOHN BIGGS, JR. 
Judge of the United States Circuit Court of Appeals, 
Third Circuit 
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Confessions of Guilt in Criminal Case Held Not Admissible Under Circumstances Indicating 
Compulsion—Review by Court of Appeals of Administrative Action under Communications 
Act is Judicial, Not Revisory—Labor Relations: Scope of Review Permissible to Court of 
Appeals—When Statute is Amended Pending Appeal, Amended Statute Must be Given Effect 
by Reviewing Court—State May Not Tax Gasoline in Interstate Vehicle, Above Amount Used 
in State—Citizens of State May be Taxed at Higher Rate on Bank Deposits Outside State— 
Taxability of Transfers Inter Vivos Does Not Depend on Technical Forms of Contingent In- 
terests—New York City Sales Tax on Coal Held Valid—Government Consent Required for 
Suit on Postmaster’s Bond—Liability of Director of National Bank on Note Given for Unlaw- 
ful Purchase of Stock—Intra-State Telephone Rates—Eminent Domain—Garnishment of Fed- 
eral Instrumentalities—State Safety Regulations in Federal Area—Federal Estate Tax: “Gen- 
eral Power of Appointment”—Taxability of “Alimony Trusts”—State Tax on Gross Earnings 
of Railroad 





By EpcGar Bronson TOLMAN* 


Confessions of guilt made after protracted questioning, 
confinement, and circumstances indicating compulsion and 
fear, are not admissible in a criminal prosecution. Confes- 
sions so made offend against the constitutional guarantee 
of due process. 

Chambers v. 
Feb. 12, 1940). 

One Robert Darcy was robbed and murdered in 
Pompano, Florida, under circumstances which aroused 
great and general public indignation. Within twenty- 
four hours after the crime from 25 to 40 negroes liv- 
ing in the community, including the petitioners, were 
arrested and confined in the county jail. For several 
days they were questioned singly and repeatedly by the 
sheriff, a convict guard, and deputies. At the end of 
an “all night vigil” the State’s Attorney was called 
from his home with the information that there had been 
a confession, but after hearing it the State’s Attorney 
declared it was too vague and unsatisfactory. The 
questioning continued and later the state officials in- 
formed the prosecutor that “they had got something 
worth while.” He came and his questions and the an- 
Swers were taken down stenographically and tran- 
scribed and were later utilized by the state to obtain 
the indictment of the four petitioners, and introduced 
in evidence before the jury. 

Soon after the indictment they were arraigned, two 

of them pleaded guilty and two not guilty. One of 
them later withdrew his plea of not guilty and pleaded 
guilty. All four were found guilty by the jury and 
the court sentenced them to death. The Supreme 
Court of Florida affirmed the judgment. 
“From arrest until sentenced to death, petitioners were 
hever—either in jail or in court—wholly removed from 
the constant observation, influence, custody and control 
of those whose persistent pressure brought about the sun- 
tise confessions.” 

The opinion of the court was announced by Mr. 
Justice Brack. 


State of Florida. (No. 195, decided 





(Note: All Supreme Court decisions rendered from the 
recessing of Court on Jan. 15, 1940 up to and including Mon- 
day, Feb. 12, are reviewed or summarized in this issue of the 
Journat.. On Feb. 12 the Court recessed to Feb. 26.) 

*Assisted by James L. Homire and Leland F. Tolman. 


The State of Florida challenged the jurisdiction of 
the court to look behind the judgments and reexamine 
the questions of fact passed upon by the jury. On this 
point Mr. Justice BLAcK said that the use by a state 
of an improperly obtained confession may constitute 
a denial of due process of law as guaranteed in the 
Fourteenth Amendment and that since the petitioners 
allege a violation of the right to have their guilt or 
innocence in a capital crime determined without reli- 
ance upon confessions obtained by means proscribed 
by the due process clause of the Fourteenth Amend- 
ment, the court must determine independently whether 
petitioners’ confessions were so obtained and for that 
purpose might review the facts upon which that issue 
necessarily turns. 

In regard to the scope and operation of the Four- 
teenth Amendment Mr. Justice Brack declared that 
while there have been controversies in relation to that 
amendment there remained little doubt that 


“it was intended to guarantee procedural standards ade- 
quate and appropriate, then and thereafter, to protect, at 
all times, people charged with or suspected of crime by 
those holding positions of power and authority, Tyran- 
nical governments had immemorially utilized dictatorial 
criminal procedure and punishment to make scape goats 
of the weak, or of helpless political, religious, or racial 
minorities and those who differed, who would not con- 
form and who resisted tyranny.” 


The learned justice traced the origin and history of 
the Fourteenth Amendment from its earliest days aid 
cited from the decisions of the court in cases where if 
had been shown that pressure had been exerted to pro- 
cure involuntary confessions and in which such conduct 
had been declared to be “revolting to the sense of jus- 
tice” and “a clear denial of due process.” 

Summarizing the evidence in regard to the treatment 
of the accused Mr. Justice BLAcK said: 


“Here, the record develops a sharp conflict upon the is- 
sue of physical violence and mistreatment, but shows, with- 
out conflict, the drag net methods of arrest on suspicion 
without warrant, and the protracted questioning and cross 
questioning of these ignorant young colored tenant farm- 
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ers by State officers and other white citizens, in a fourth 
floor jail room, where as prisoners they were without 
friends, advisers or counselors, and under circumstances 
calculated to break the strongest nerves and the stout- 
est resistance.” ... 

“For five days petitioners were subjected to interroga- 
tions culminating in Saturday’s (May 20th) all night 
examination. Over a period of five days they steadily 
refused to confess and disclaimed any guilt. The very 
circumstances surrounding their confinement and _ their 
questioning without any formal charges having been 
brought, were such as to fill petitioners with terror and 
frightful misgivings. Some were practical strangers in 
the community; three were arrested in a one-room farm 
tenant house which was their home; the haunting fear of 
mob violence was around them in an atmosphere charged 
with excitement and public indignation. From virtually 
the moment of their arrest until their eventual confessions, 
they never knew just when any one would be called back 
to the fourth floor room, and there, surrounded by his 
accusers and others, interrogated by men who held their 
very lives—so far as these ignorant petitioners could know 
—in the balance. The rejection of petitioner Woodward's 
first ‘confession,’ given in the early hours of Sunday 
morning, because it was found wanting, demonstrates the 
relentless tenacity which ‘broke’ petitioners’ will and 
rendered them helpless to resist their accusers further. To 
permit human lives to be forfeited upon confessions thus 
obtained would make of the constitutional requirement of 
due process of law a meaningless symbol.” 


In reply to arguments that law enforcement methods 
such as those under review are necessary to uphold 
law, it was said: 

“The Constitution proscribes such lawless means ir- 
respective of the end. And this argument flouts the basic 
principle that all people must stand on an equality before 
the bar of justice in every American court. Today, as in 
ages past, we are not without tragic proof that the ex- 
alted power of some governments to punish manufactured 
crime dictatorially is the handmaid of tyranny. Under 
our constitutional system, courts stand against any winds 
that blow as havens of refuge for those who might other- 
wise suffer because they are helpless, weak, outnumbered, 
or because they are non-conforming victims of prejudice 
and public excitement. Due process of law, preserved for 
all by our Constitution, commands that no such practice as 
that disclosed by this record shal] send any accused to 
his death. No higher duty, no more solemn responsibility, 
rests upon this Court, than that of tranlating into living 
law and maintaining this constitutional shield deliberately 
planned and inscribed for the benefit of every human being 
subject to our Constitution—of whatever race, creed or 
persuasion. 

“The Supreme Court of Florida was in error and its 
judgment is reversed.” 


Communications Act of 1934—Scope of Judicial 
Review of Administrative Action 

Under the Communications Act of 1934, the jurisdiction 
of the appellate courts to review administrative action, is 
limited to a purely judicial review, and does not include a 
superior revisory function in the field of administrative 
action. 

Where the Commission has ruled erroneously on a ques- 
tion of law that an applicant for a permit to construct a 
broadcasting station is financially disqualified, the Court of 
Appeals has jurisdiction to review and correct that ruling, 
but on remand should not restrict the Commission to hear- 
ing on the original record and preclude it from considering 
the application simultaneously with rival applications sub- 
sequently filed. 


Federal Communications Comm, v. Pottsville Broad- 


casting Co., 84 Adv. Op. 361; —— Sup. Ct. Rep. 
—— (No. 265, decided January 29, 1940). 

This case presents a question as to the scope of re. 
view by the Circuit Court of Appeals of the District 
of Columbia of an order of the Federal Communica. 
tions Commission. 

The respondent by application sought a permit from 
the Commission under § 319 of the Communications 
Act of 1934, Title iii, for the construction of a broad- 
casting station at Pottsville, Pennsylvania. The Com- 
mission denied the application. The ground of denial 
considered by the Circuit Court of Appeals was that 
the respondent was financially disqualified. This rul- 
ing of the Commission was reversed by the Circuit 
Court of Appeals on a question of law. That Court 
remanded the cause to the Commission for recon- 
sideration. 

On remand, the Commission set the application down 
for argument with applications for similar permits by 
two rivals. The rival applications had been filed subse- 
quently to that of the respondent’s. The respondent 
then obtained a writ of mandamus from the Circuit 
Court of Appeals which directed the Commission to 
set aside its order designating the respondent’s appli- 
cation “for hearing on a comparative basis” with the 
other two and directed consideration of the respond- 
ent’s application on the record originally made and 
which was reviewed by the Circuit Court of Appeals. 
On certiorari, this ruling was reversed by the Supreme 
Court in an opinion by Mr. Justice FRANKFURTER. 

The opinion briefly reviews the legislative history of 
the Act and emphasizes that the Act is not designed 
primarily as a new code for the adjustment of conflict- 
ing private rights through adjudication, but that its 
purpose is rather to maintain, through administrative 
control, a grip on the dynamic aspects of radio trans- 
mission. 

To effectuate this purpose, as Mr. Justice FRANk- 
FURTER points out, the Act contemplates a method of 
appellate review different from that ordinarily pre- 
vailing where the initial action is judicial rather than 
administrative. Commenting on the difference be- 
tween appellate review of administrative action as com- 
pared with review of judicial action, he says: 

“Courts, like other organisms, represent an interplay of 
form and function. The history of Anglo-American courts 
and the more or less narrowly defined range of their staple 
business have determined the basic characteristics of trial 
procedure, the rules of evidence, and the general principles 
of appellate review. Modern administrative tribunals are 
the outgrowth of conditions far different from those. To 
a large degree they have been a response to the felt need 
of governmental supervision over economic enterpr:se—a 
supervision which could effectively be exercised neither 
directly through self-executing legislation nor by the ju- 
dicial process. That this movement was natural and its 
extension inevitable was a quarter century ago the opinion 
of eminent spokesmen of the law. Perhaps the most strik- 
ing characteristic of this movement has been the investiture 
of administrative agencies with power far exceeding and 
different from the conventional judicial modes for adjusting 
conflicting Clairfis—modes whereby interested litigants 
define the scope of the inquiry and determine the data on 
which the judicial judgment is ultimately based. Admin- 
istrative agencies have power themselves to initiate inquiry, 
or, when their authority is invoked, to control the range 
of investigation in ascertaining what is to satisfy the re- 
quirements of the public interest in relation to the needs 
of vast regions and sometimes the whole nation in the 
enjoyment of facilities for transportation, communication 
and other essential public services. These differences 0 
origin and function preclude wholesale transplantation of 
the rules of procedure, trial and review, which have 
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evolved from the history and experience of courts. . . To 
be sure, the laws under which these agencies operate pre- 
scribe the fundamentals of fair play. They require that 
interested parties be afforded an opportunity for hearing 
and that judgment must express a reasoned conclusion. 
But to assimilate the relation of these administrative bodies 
and the courts to the relationship between lower and upper 
courts is to disregard the origin and purposes of the 
movement for administrative regulations and at the same 
time to disregard the traditional scope, however far-reach- 
ing, of the judicial process. Unless these vital differentia- 
tions between the functions of judicial and administrative 
tribunals are observed, courts will stray outside their 
province and read the laws of Congress through the dis- 
torting lenses of inapplicable legal doctrine.” 


Attention is also called to the fact that whereas orig- 
inally, under §16 of the Radio Act of 1927, the Court 
of Appeals had statutory authority to exercise adminis- 
trative functions by virtue of the Act to “alter or re- 
vise the decision appealed from and enter such judg- 
ment as to it may seem just,” by later amendment the 
Court was restricted to a purely judicial review. 

In conclusion, the Court finds that it rested in the 
discretion of the Commission to determine whether the 
three applications should be heard together and that the 
Court of Appeals was without power to write a prin- 
ciple of priority into the statute. In exposition of this 
conclusion, the opinion states: 


“The Commission’s responsibility at all times is to 
measure applications by the standard of ‘public conveni- 
ence, interest, or necessity.’ The Commission originally 
found respondent’s application inconsistent with the public 
interest because of an erroneous view regarding the law 
of Pennsylvania. The Court of Appeals laid bare that 
error, and, in compelling obedience to its correction, ex- 
hausted the only power which Congress gave it. At this 
point the Commission was again charged with the duty of 
judging the application in the light of ‘public convenience, 
interest, or necessity.’ The fact that in its first disposition 
the Commission had committed a legal error did not create 
rights of priority in the respondent, as against the later 
applicants, which it would not have otherwise possessed. 
Only Congress could confer such a priority. It has not 
done so. The Court of Appeals cannot write the principle 
of priority into the statute as an indirect result of its 
power to scrutinize legal errors in the first of an allowable 
series of administrative actions. Such an implication from 
the curtailed review allowed by the Communications Act 
is at war with the basic policy underlying the statute. It 
would mean that for practical purposes the contingencies 
of judicial review and of litigation, rather than the 
public interest, would be decisive factors in determining 
which of several pending applications was to be granted.” 


Mr. Justice McReynotps concurred in the result. 

Fly v. Heitmeyer (No. 316, decided January 29, 
1940) is a companion case to the foregoing. In it a 
question was involved similar to that presented in the 
Pottsville Broadcasting Co. case. The principal differ- 
ence between the cases is, that on the remand in No. 
316 the Commission proposed not only to reconsider 
the respondent’s application with rival applications, but 
also to reopen the record for the purpose of taking new 
evidence as to the comparative ability of the several 
applicants to satisfy “public convenience, interest, or 
necessity.” The Supreme Court, in a brief opinion by 
Mr. Justice FRANKFURTER, ruled that it is within the 
Commission’s discretion to reopen the case if, in its 
Judgment, that action is necessary to enable the Com- 
mission to fulfill its statutory function. 

Mr. Justice McReynotps concurred in the result. 

The cases were argued by Mr. Solicitor General 
Jackson for the petitioner, and by Mr. Charles D. Dray- 
ton and Mr. Eliot C. Lovett for the respondent. 


Laber Law—Review of Findings and Orders of 
National Labor Relations Board 


Employment of sailor is not terminated by completion 
of voyage. The relation continues unless terminated -for 
cause. There is no “vacancy” in the crew during temporary 
lay-up at end of journey or in dry dock for repairs justify- 
ing employment of other sailors unless misconduct or unfit- 
ness authorizes discharge. 

Labor Relations Board may order a steamship company 
to “cease and desist” from attempting to substitute other 
men for its sailors at the end of voyage or during temporary 
lay-up for repairs and from refusing “ship passes” to the 
representative of one labor organization while granting 
them to another and from attempting to influence its sailors 
to join one rather than another labor organization. While 
the Circuit Court of Appeals may review certain orders of 
the Labor Board on questions of law it may not review 
findings of fact of the board unless there was no substantial 
evidence to support them. 


National Labor Relations Board, petitioner, v. 
Waterman Steamship Corporation, respondent. (No. 
193, decided Feb. 12, 1940). 

In this case the Supreme Court granted a writ of 
certiorari to review the decision of the Circuit Court 
of Appeals, Fifth Circuit. 

A “cease and desist” order of the Labor Relations 
Board was taken to the Circuit Court for review on 
the ground (among others) that there was no sub- 
stantial evidence to support the findings and order of 
the board. To determine that question of law that 
court examined the facts and concluded that there was 
no substantial evidence to support the findings and 
order. The Supreme Court also reviewed the facts in 
order to determine that question and came to the oppo- 
site conclusion. 

The order of the board is stated in a footnote to the 
opinion of the Supreme Court as follows: 


“In outline, the Board ordered the Waterman Company 
to cease and desist from issuing ships’ passes to the A. F. 
of L. on a favored basis as compared to the C. I. O.; from 
discouraging membership in C I. O. affiliates by discrim- 
inating against its members; and from interfering with its 
employees’ rights of self-organization and free collective 
bargaining. It affirmatively ordered the Company to grant 
equal passes to the C. I. O. and the A. F. of L., if granted 
to either; to make whole and offer full reinstatement to 
those employees found to have suffered discrimination ; 
and to post appropriate notices on the Waterman vessels.” 


Space is here lacking for a full review of the evi- 
dence. It may be sketched as follows: 

The American Federation of Labor and the Com- 
mittee of Industrial Organization through their respec- 
tive affiliates were in competition for the enrollment of 
seamen. The respondent Waterman Steamship Cor- 
poration was engaged in the carriage of freight in coast- 
wise and foreign commerce and employed many sailors. 
There was evidence indicating that the steamship com- 
pany had a preference toward one and an opposition 
to another of those affiliates, although charges to that 
effect were denied by the steamship company. 

While this competition for enrollment in the respec- 
tive labor affiliates was on, the steamship company put 
two of its boats into dry dock for repairs, laid off and 
paid its sailors, and took the position that it could then 
deal with the labor situation on a fresh basis. 

The board found that this was done in violation of 
the National Labor Relations Act and that by refusing 
ships’ passes to one of the affiliates and granting them 
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to the other the employer interfered with the employees’ 
free right to select a union of their own choosing. 

Under the law the status of a sailor at the end of a 
voyage is not a discharge. There is a “continuing 
terlure or relationship .. . when the temporary lay-ups 
of their ships ended.” This continuing relationship 
was held by the board to relieve the employer from 
obligation to fill all vacancies from one of the labor 
affiliates with which it had a contract obligating the 
filling of all vacancies with members of an A. F. L. 
affiliate. 

The evidence of discrimination on the part of the 
employer in favor of one of the labor affiliates and the 
consequent interference with the right of free choice 
of labor representation is reviewed in the opinion at 
great length. At the conclusion Mr. Justice BLACK 
says: 

“From all this evidence, there can be no doubt of the 
substantial support for the Board’s finding that the crews. 
O’Conner and Pelletier all lost their jobs because of C. I. 
O. affiliation and activities.” 


The evidence also of discrimination as to ships’ 
passes was likewise reviewed and the opinion declares : 


“Enough has been shown to establish the reasons for 
the Board’s decision that if the Company was to permit 
any opportunity for contact with the men, a fair election 
required that equal opportunities be given to both the 
C. I. O. and the A. F. of L. The control of the election 
proceeding, and the determination of the steps necessary 
to conduct that election fairly, were matters which Con- 
gress entrusted to the Board alone. Interference in those 
matters constituted error on the part of the court below.’ 

In closing the opinion Mr. Justice BLACK said: 

“All of this is not to say that much of what has been 
related was uncontradicted and uwundenied by evidence 
offered by the Company and by the testimony of its officers. 
We have only delineated from this record of more than 
five hundred pages the basis of our conclusion that all of 
the Board’s findings, far from resting on mere suspicion, 
are supported by evidence which is substantial. The Court 
of Appeals’ failure to enforce the Board’s order resulted 
from the substitution of its judgment on disputed facts 
for the Board’s judgment,—and power to do that has been 
denied the courts by Congress. Whether the court would 
reach the same conclusion as the Board from the con- 
flicting evidence is immaterial and the Court’s disagreement 
with the Board could not warrant the disregard of the 
statutory division of authority set up by Congress.” 

The case was reversed and remanded to the Court 
of Appeals with directions to force the board’s order 
in its entirety. 

Argued on January 3, 1940, by Mr. Robert B. Watts 
for petitioner and by Mr. Gessner T. McCorvey and 
Mr. C. A. L. Johnstone, Jr., for respondent. 





Statutes—Effect of Statute Passed Pending an Ap- 
peal from a Judgment—Priority of Employee's 
Claim for Injury in Receivership Case 

If, subsequent to the entry of a judgment and prior to a 
decision thereon by an appellate court a statute is enacted 
which changes the governing law, the statute must be given 
effect by the appellate court, if applicable and valid. 

The amendment to the Bankruptcy Act giving priority to 
claims of employees for personal injury, in railroad 
receivership and bankruptcy proceedings, is constitutionally 
valid. 

Carpenter v. Wabash Ry. Co., et al., 84 Adv. Op. 
403 ; —— Sup. Ct. Rep. (No. 230, decided Janu 
ary 9, 1940). 

This opinion deals with the effect of subsection (n) 


of §77 of the Bankruptcy Act which confers priority 
in railroad equity receivership cases on claims for per- 
sonal injuries to employees of the railroad corporation 
and of personal representatives of deceased employees. 
as well as certain other claims specified. : 

The amendment was approved August 11, 1939. The 
injury in question occurred prior to February, 193]. 
at which time the petitioner recovered a judgment in 
a Missouri court for $15,000 against respondent Com- 
pany for personal injuries sustained in the course of 
the petitioner’s employment. On appeal, the judgment 
was reduced to $10,000 and affirmed. 

Later, in December, 1931, the receivership proceed- 
ings were instituted and a special master was appointed 
to take proof of claims. The master allowed the claim 
in question as an unsecured claim without lien or 
priority. The master’s ruling was affirmed by the Dis- 
trict Court and the ruling of that Court was affirmed by 
the Circuit Court of Appeals. : 

The petitioner sought certiorari by petition filed July 
26, 1939, less than a month prior to the approval of 
the statutory provision above referred to. Subsequently 
thereto a supplementary brief in support of the applica- 
tion was filed and the Supreme Court granted certiorari 
limited to the question of the petitioner’s right to in- 
tervene in order to assert priority of his claim. After 
argument, the Supreme Court, in an opinion by Mr. 
CuieFr Justice HuGHEs, concluded that the petitioner 
was entitled to priority under the statute and remanded 
the cause to the District Court with directions to allow 
the claim in accordance with the statutory provision. 

First considered is the rule as to the effect of a 
statute cn a judgment rendered before the enact- 
ment of the statute. The statement of the rule by Chief 
Justice Marshall in United States v. Schooner Peggy, 
1 Cranch, 103, 110, is cited, wherein it is stated that 
“if, subsequent to the judgment, and before the deci- 
sion of the appellate court, a law intervenes and posi- 
tively changes the rule which governs, the law must be 
obeyed, or its obligation denied.” In application of 
this rule to the statute here involved to afford priority 
to the petitioner’s claim, the Court says: 

“We are of the opinion that the amended statute is 
applicable to this proceeding. The statute applies to ‘equity 
receiverships of railroad corporations now . . . pending in 
any court of the United States.’ This is such a case. The 
statute applies to ‘claims for personal injuries to employees 
of a railroad corporation.’ This is such a claim. The 
statute says that a claim of that sort ‘shall be preferred 
and paid out of the assets of such railroad corporation as 
operating expenses of such railroad.’ This is a direct re- 
quirement governing the action of the court in this cause. 


The Court also passes on the constitutional validity 
of the amendatory statute and holds that it is supported 
by the constitutional provision which vests Congress 
with power over bankruptcies. Dealing with this phase 
of the case, Mr. Curer Justice HUGHEs says: 


“We have no doubt that Congress has constitutional 
power to impose this requirement. We have held that 
earnings, while a railroad is in possession of the court and 
operated by its receivers, ‘are not necessarily and exclu- 
sively the property of the mortgagees’ but are subject to 
the payment of claims which have superior equities as 
these may be found to exist. . . Claims having such equities 
may be accorded priority in payment although they arose 
prior to the receivership. . . It is manifest that the reason- 
able classification of claims as entitled to priority because 
of superior equities may be the subject of determination 
by Congress in providing for the distribution of assets 
in bankruptcy proceedings. . . In this view, the provision 
of subsection (n) of Section 77 of the Bankruptcy Act. 
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as it stood prior to the amendment of August 11, 1939, 
was sustained by the Circuit Court of Appeals of the 
Seventh Circuit in Wise v. Chicago, R. 1. & P. Rwy. Co. 
(90 F. (2d) 312) with respect to certain unsecured surety 
honds and by the Circuit Court of Appeals of the Eighth 
Circuit with respect to claims for injuries to railroad em- 
ployees. . . f : ; é 

“We see no ground for a different conclusion with re- 
spect to the power of Congress to enact the amendment 
in relation to the distribution of assets in the case of an 
equity receivership. And the fact that the provision as to 
the latter is included in a section of the bankruptcy statute 
does not derogate from its controlling authority as an 
expression of the will of Congress. The Circuit Court 
of Appeals of the Eighth Circuit has recently held this 
provision as to equity receiverships to be applicable and 
valid in relation to claims for personal injuries sustained 
by employees of this railroad corporation. American Surety 
Co. v. Wabash Railway Co., 107 F. (2d) 685. We think 
the conclusion is sound.” 

The case was argued by Mr. Hyman G. Stein for the 
petitioner, and by Mr. Arthur A. Gammell for the re- 
spondents. 


Interstate Commerce—State Gasoline Taxes 


An Arkansas statute prohibiting entry into the state of 
automobiles carrying over 20 gallons of gasoline for use as 
motor fuel until the state tax has been paid is unconsti- 
tutional as an obstruction to interstate commerce when it is 
applied to a corporation operating interstate busses carry- 
ing more gasoline than is required to complete its projected 
trip through Arkansas insofar as the tax is made applicable 
to gasoline that will be used elsewhere after the Arkansas 
trip is completed. 


McCarroll v. Dixie Greyhound Lines, Inc. — Adv. 
Op. —, Sup. Ct. Rep. —. [No. 138, decided .Feb- 
ruary 12, 1940. | 

This opinion involves an appeal by the state Com- 
missioner of Revenue for Arkansas from a judgment of 
the Circuit Court of Appeals for the 8th Circuit which 
had directed the district court to grant an injunction 
against the enforcement of the provisons of an Arkansas 
law relating to the taxation of gasoline. The statute 
prohibited entry into Arkansas of any automobile or 
truck carrying over 20 gallons of gasoline in its tank 
or in auxiliary tanks, to be used as motor fuel until 
the state tax of 6%4c per gallon had been paid. The 
appellee was a Delaware corporation operating busses 
from Memphis, Tennessee, across Arkansas to St. 
Louis, Missouri, over a route covering three miles in 
Tennessee, 78 miles in Arkansas and 261 miles in Mis- 
souri. Each bus consumed about one gallon of gaso- 
line for every 5 miles traveled. 68 gallons were re- 
quired for the trip from Memphis to St. Louis. Less 
than one was used in Tennessee, 16 were used in Ar- 
kansas, and 51 in Missouri. It was the practice of the 
company to place in the buses’ tanks at Memphis the 
68 gallons that would be required for the trip plus ten 
lo meet any emergency. Thus on arrival at the Ar- 
kansas line the tank contained approximately 77 gallons 
of gasoline of which only 16 would be used in the state. 
lhe state revenue office had sought to collect the tax 
on the full 77 gallons of gasoline as a condition 
precedent to the entry of the busses into Arkansas. 

On this state of the facts the court’s opinion by Mr. 
Justice McReynotps approves the action of the Cir- 
cuit Court of Appeals in directing the district court to 
enjoin the enforcement of the tax against the bus com- 
pany with respect to all gasoline in the fuel tanks of its 
Merstate busses which is being carried through Ar- 
Kansas for use in other states. It states that while 
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generally a state may not directly burden interstate com- 
merce by taxation, she may require all who use her 
roads to make reasonable compensation therefor; and 
points out that if, considering all the circumstances, 
the imposition here involved can reasonably be re- 
garded as proper compensation for the use of the roads, 
it is permissible. It then concludes that the facts here 
disclosed are incompatible with that view. In discus- 
sing those facts it says: 


“A fair charge could have no reasonable relation to such 
gasoline. That could not be even roughly computed by 
considering only the contents of the tank. Moreover, we 
find no purpose to exact fair compensation only from all 
who make use of the highways. Twenty gallons of gaso- 
line ordinarily will propel a bus across the State and if 
only that much is in the tank at the border no charge 
whatever is made. Evidently large use without compensa- 
tion is permissible and easy to obtain.” 


The challenged judgment was, therefore, affirmed. 


Mr. Justice Stone delivered a concurring opinion 
in which the CureFr Justice, Mr. Justice Roperts, 
and Mr. Justice Reep joined. This opinion states that 
while they are in accord with the principal opinion, the 
concurring justices think a word should be said of the 
contention that the tax in its practicable operation may 
be taken as a fair measure of the bus company’s use 
of the highways. Their opinion points out that it must 
appear on the face of the statute or be demonstrable 
that the tax as laid is measured by or has some fair 
relationship to the use of the highways for which the 
charge is made. 

It had been argued that as applied to reserve gaso- 
line in each of the companies’ vehicles, the tax either 
is, or with a reduction of the reserves would be, sub- 
stantially equivalent to a tax which the state could lay, 
but has not, on the gasoline consumed within the state. 
Discussing this contention, the concurring opinion says : 


“That could be true only in case the taxed gasoline, said 
to be reserved for the extrastate journey, were by chance 
or design of substantially the same amount as that con- 
sumed intrastate. 

“That the relationship between tax and highway use 
does not in fact exist as the business is now conducted, is 
demonstrated by appellant’s showing that on all of ap- 
pellee’s routes, taken together, the taxed gasoline which 
is reserved for extrastate use is substantially more than 
that consumed on those routes within the state. In three 
the taxed reserve in excess of the twenty gallons ex- 
emption is substantially the same as the amount of the in- 
trastate consumption. But on the fourth route the taxed 
reserve on busses moving in one direction is more than 
four times that consumed within the state. In the other 
it is approximately the same. With the three scheduled 
trips daily each way on the Memphis-St. Louis route, the 
excess of the gasoline taxed over that consumed in the 
state is more than 150 gallons per day. In no case does 
it appear that the amount of taxed gasoline has any rela- 
tion to the size or weight of vehicles. 

“Tt cannot be said that such a tax whose equivalence to 
a fair charge for the use of the highways, when not for- 
tuitous, is attained only by appellee's abandonment of some 
of the commerce which is taxed, has any such fair rela- 
tionship to the use of the highways by appellee as would 
serve to relieve the state from the constitutional prohibi- 
tion against the taxation of property moving in interstate 
commerce. A tax so variable in its revenue production 
when compared with the taxpayer’s intrastate movement 
cannot be thought to be ‘levied only as compensation for 
the use of the highways’.” 

The opinion also points out that it is no answer to 
the challenge to say that by altering the amount of 
gasoline brought into the state for extrastate consump- 
tion, the company could so moderate the tax that it 
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would bear a fair relation to the use of the highways 
within the state. The opinion points out that there 
are ways enough in which the state can take its lawful 
toll without any suppression of the commerce which it 
taxes and that an unlawful exaction cannot be justified 
by insisting that it would be lawful if the taxpayer 
were to relinquish some of the commerce which the 
constitution protects from state interference. 

Mr. Justice Brack, Mr. Justice FRANKFURTER, 
and Mr. Justice Doucvas filed a separate dissenting 
opinion. The dissent emphasizes the view that every 
enactment of a legislature carries a presumption of 
constitutionality until it is shown beyond all reasonable 
doubt to be invalid and states the belief that the Ar- 
kansas tax does not in their opinion beyond reasonable 
doubt violate the constitutional provision that “Con- 
gress shall have power to . . . regulate commerce .. . 
among the states.” It reviews the problems involved 
in the construction and maintenance of modern high- 
ways and observes that the Arkansas tax hits the big 
heavy busses and trucks which entail most serious wear 
and tear upon roads. It observes that the disagree- 
ment of the dissenting Justices does not arise from a 
belief that Federal action is unnecessary to bring about 
appropriate uniformity in regulations of interstate com- 
merce, but from the principle that it is not for the 
courts to approve or disapprove what the states have 
done in an effort to solve the problem. The dissent 
then concludes that even under the principle of the 
majority opinion—that Arkansas may not measure her 
tax by gasoline carried in the companies’ tanks for use 
in other states—the injunction should not be granted. 
Discussing this branch of the case, the opinion says: 


“Arkansas admittedly has power to tax appellee upon 
gasoline used within her borders, and need not, of course, 
extend to appellee any exemption for a reserve. The 
record discloses that appellee’s busses travel 1188.8 miles 
each day over Arkansas highways. The trial judge found, 
and there is evidence to support the finding, that these 
busses use about one gallon of gasoline for every five 
miles traveled. Thus, appellee uses about 237.76 gallons 
of gasoline a day in Arkansas, upon which the tax of 6.5 
cents per gallon used would amount to $15.45 a day. 

“Appellee’s busses travel four different routes, two from 
Memphis through Arkansas to Missouri, and two from 
Memphis to cities in Arkansas. On the trips to Missouri 
the tax now exacted by Arkansas is greater than would 
be a tax on the gasoline actually used in Arkansas. But 
on the trips from Memphis into Arkansas and back, the 
tax exacted, because of the 20-gallon exemption, is less 
than would be a tax on the gasoline used in Arkansas. 

“As appellant points out in his brief, when all the routes 
are taken together, the daily tax which Arkansas would 
collect if appellee carried only enough gasoline to com- 
plete each trip would only amount to $13.00 — actually 
$2.45 less than a tax on gasoline consumed in Arkansas. 

“This amount—$2.45—equals the present tax on 37 gal- 
lons of gasoline. Appellee’s busses enter Arkansas 13 
times each day. It follows that appellee may carry a re- 
serve of almost three gallons on each trip and still pay 
no more than the tax which, as the majority assumes, 
Arkansas could constitutionally impose on the gasoline 
actually consumed on her own roads. There is nothing 
in the record to show that a greater reserve is necessary. 
An interstate carrier has no absolute right to fix the size 
and character of its equipment used in interstate commerce, 
in total disregard of the necessities of the enterprise and 
the requirements of States through which the carrier op- 
erates. Exactions by such States may well be designed 
to operate upon the quantity of gasoline reserves for con- 
siderations analogous to those which have called into be- 
ing state regulations of the size, weight and number of 
the vehicles themselves. And a state tax which may in- 
duce a reduction in the amount of reserve previously 


carried is no more to be condemned on that sole ground 
alone than is a state law actually prohibiting vehicles 
above a certain size or weight.” 

In conclusion the dissenting opinion observes that 


“Judicial control of national commerce—unlike legisla- 
tive regulations—must from inherent limitations of the 
judicial process treat the subject by the hit and miss 
method of deciding single local controversies upon eyi- 
dence and information limited by the narrow rules of liti- 
gation. Spasmodic and unrelated instances of litigation 
cannot afford an adequate basis for the creation of in- 
tegrated national rules which alone can afford that fyll 
protection for interstate commerce intended by the Consti- 
tution. We would, therefore, leave the questions raised 
by the Arkansas tax for consideration of Congress in a 
nation-wide survey of the constantly increasing barriers to 
trade among the states.” 

The case was argued on December 14, 1939, by Mr. 
Frank Pace, Jr., and Mr. Amos M. Matthews for ap- 
pellant and by Mr. A. L. Heiskell for appellee. 


Taxation—State Tax on Bank Deposits—Equality 
of Tax—Privileges and Immunities 


A Kentucky statute lays a tax on bank deposits of its 
citizens in banks outside the state five times that on de- 
posits of its citizens in banking institutions in the state. 
The tax is sustained against challenges based on the due 
process, equal protection and privileges and immunities 
clauses of the Fourteenth Amendment. 


Madden, Jr. v. Kentucky, 84 Adv. Op. 406; —— 
Sup. Ct. Rep. - (No. 92, decided January 29, 
1940). 

On this appeal from the Court of Appeals of Ken- 
tucky, the question presented was whether the Ken- 
tucky statute as applied violated the due process, equal 
protection, and privileges and immunities clauses of 
the Fourteenth Amendment. The statute imposes on 
citizens an annual ad valorem tax on their deposits in 
banks outside of the State at the rate of 50c per $100. 
At the same time it lays a similar ad valorem tax on 
deposits in banks located within the State of 10c per 
$100. The Court of Appeals of Kentucky construed 
the 1/10 of 1% tax as applicable only to deposits in 
local financial institutions organized under the State 
laws or national banking laws and _ sustained it. 
On appeal, the Supreme Court affirmed by a divided 
bench, with Mr. Justice ReeEp delivering the prevailing 
opinion. 

In dealing with the case, he first discusses the valid- 
ity of the statutory classification. In view of the rule, 
as stated in the opinion, that the burden is on one at- 
tacking the classification to negative every conceivable 
basis which might support it, some of the reasons in 
support of the classification were mentioned. As to 
the justifiable basis for the classification, the opinion 
states : 





“Paying proper regard to the scope of a legislatures 
powers in these matters, the insubstantiality of petitioners 
claim that he has been denied equal protection or due 
process of law by the classification is at once apparent. 
When these statutes were adopted in 1917 during a general 
revision of Kentucky’s tax laws, the chief problem facing 
the legislature was the formulation of an enforceable system 
of intangible taxation. By placing the duty of collection 
on local banks, the tax on local deposits was made almost 
self-enforcing. The tax on deposits outside the state, how- 
ever, still resembled that on investments in Watson v. State 
Comptroller, the collection of which was said to depend 
‘either upon [the taxpayer’s] will or upon the vigilance 
and discretion of the local assessors.’ Here as in the 
Watson case the classification may have been ‘founded in 
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“the purposes and policy of taxation”.’ The treatment 
accorded the two kinds of deposits may have resulted from 
the differences in the difficulties and expenses of tax 
collection.” 

Attention is then turned to the appellant’s argument 
that the privileges and immunities clause forbids en- 
forcement of the exaction. This argument was based 
upon the assumption that a citizen of a state has a 
right pertaining to his national citizenship to carry on 
business beyond the state of his residence. In dealing 
with this contention Mr. Justice REep recalls that the 
limitations on the privileges and immunities clause were 
recently discussed in Hague v. C. I. O., 307 U. S. 496, 
and that there is no occasion again to attempt an ex- 
position of the Court’s views on the subject. He ob- 
serves that the Court has consistently refused to list 
completely the rights covered by that clause, but adds 
that it is clear that the right to carry out an incident 
to a trade or calling such as the deposit of money in 
banks is not a privilege of national citizenship. 

In conclusion, Colgate v. Harvey, 296 U.S. 404, re- 
lied on by the appellant, was found to be inconsistent 
with the reasoning adopted by the Court and was, 
therefore, overruled. 

Mr. CuieF JUSTICE HUGHEs concurred in the result 
upon the ground that the legislative classification rests 
upon a reasonable basis. 

Mr. Justice Roserts voted for reversal of the judg- 
ment on the authority of Colgate v. Harvey, supra, and 
stated that he adhered to the views there expressed. 

Mr. Justice McREyYNOoLDs joined in the opinion of 
Mr, JusTICE ROBERTS. 

The case was argued by Mr. Leo T. Wolford for the 
appellant, and by Mr. Samuel M. Rosenstein for the 
appellee. 


Taxation—Estate Tax—Status of Gifts Inter Vivos 


In determining whether transfers of property inter vivos 
are within the provisions of §302(c) of the Revenue Act of 
1926, the controlling test is to be found not in the art of 
conveyancing or the law of contingent and vested remain- 
ders, but in whether the death of the grantor was the indis- 
pensable and intended event which brings a larger estate 
into being for the grantee and effects its transmission from 
the dead to the living. 


Helvering v. Hallock, 84 Adv. Op. 382; — Sup. 

Ct. Rep. (Nos. 110, 111, 112, 183 and 399, decided 
January 29, 1940). 
_ The several cases disposed of by this opinion all 
involve the same question, namely, whether transfers 
ol property inter vivos made in trust are within the 
provisions of §302(c) of the Revenue Act of 1926. The 
conveyances in trust differ somewhat in terminology. 

In Helvering v. Hallock, involved in Nos. 110, 111 
and 112, the decedent, in 1919, created a trust giving 
the income to his wife for life with a further provision 
that if the wife died the trust should terminate and the 
income and principal should be paid over to the grantor, 
unless the latter was dead in which event payment was 
to be made to named persons. The life beneficiary sur- 
vived the grantor. The Circuit Court of Appeals held 
that the “whole interest” of the decedent passed under 
the trust, subject only to a “condition subsequent,” 
which left the settlor nothing “except a mere possibility 
ot reverter,”’ 

In No, 183, the decedent conveyed property in trust 
hy an ante-nuptial agreement, the income to be paid the 
Prospective wife for life. Provision was made further 
that in the event of the wife’s death during the settlor’s 


lifetime, all principal and accumulated income was to 
be turned over to the settlor free of the trust. But if 
the wife survived the settlor, the principal and accumu- 
lated income was to be paid to her free of the trust. 
The wife survived the husband. The Circuit Court of 
Appeals ruled that the trust corpus should be excluded 
in determining the husband’s gross estate. 

In No. 399, the testator set up a trust for the pay- 
ment of the income to his wife for life and on her death 
to the settlor himself, if he should survive. It was pro- 
vided further that on the death of the survivor of the 
husband or wife, the principal was to be paid over to 
the executors or administrators of the husband. The 
wife survived the husband. The Board of Tax Appeals 
allowed the inclusion in the testator’s gross estate of 
the value of a “vested reversionary interest’ which the 
Board held the grantor had reserved to himself. The 
Circuit Court of Appeals affirmed this ruling and its 
judgment was affirmed by the Supreme Court. The 
decisions in the other cases were reversed. 

The problem presented, as viewed by the majority, 
is whether the Court should import into the adminis- 
tration of the Revenue Act the refinements of convey- 
ancing and property law, or should consider broadly 
the ultimate economic effect of the grantor’s action, ir- 
respective of the conveyancer’s device used to accom- 
plish the intended purpose. 

In solution of the problem the majority of the 
Supreme Court, in an opinion by Mr. Justice FRANK- 
FURTER adopts the latter view, and repudiates the dis- 
tinctions which Helvering v. St. Louis Trust Co., 296 
U. S. 39, and Becker v. St. Louis Trust Co., 296 U. S. 
48, had drawn after the decision in Klein v. United 
States, 283 U. S. 231. In the two St. Louis Trust 
cases four of the Justices had been unable to find any 
unjustifiable differences between those cases and the 
Klein case. The opinion by Mr. JusTICE FRANKFURTER 
concludes that no coherent body of law can be deduced 
from the three decisions and that the sound principle 
is that urged in the dissent in the St. Louis Trust Co. 
cases. 

After setting forth the relevant provisions of the trust 
deeds, the opinion states the reasons for adopting the 
principle urged in the dissent in the St. Louis Trust 
cases, as follows : 


“The terms of these grants differ in detail from one 
another as all three differ from the formulas of conveyance 
used in the Klein and St. Louis Trust cases. It therefore 
becomes important to inquire whether the technical forms 
in which interests contingent upon death are cast should 
control our decision. If so, it becomes necessary to deter- 
mine whether the differing terms of conveyance now in 
issue approximate more closely those used in the Klein 
case and are therefore governed by it, or have a greater 
verbal resemblance to those that saved the tax in the S/. 
Louis Trust cases. Such an essay in linguistic refinement 
would still further embarrass existing intricacies. It might 
demonstrate verbal ingenuity, but it could hardly strengthen 
the rational foundations of law. The law of contingent 
and vested remainders is full of casuistries. There are 
great diversities among the several states as to the con- 
veyancing significance of like grants; sometimes in the 
same state there are conflicting lines of decision, one series 
ignoring the other. Attempts by the Board of Tax Appeals 
and the Circuit Courts of Appeal to administer §302 (c) by 
reference to these distinctions abundantly illustrate the 
inevitable confusion. One of the cases at bar, No. 399, 
reveals vividly the snares which inevitably await an attempt 
to base estate tax law on the ‘niceties of the art of con- 
veyancing.’ In connection with the ascertainment of its 
own death duties, the Supreme Court of Errors of Con- 
necticut defined the nature of the interest which the de- 
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cedent in that case retained after his inter vivos transfer. 
..- And yet the nature of that interest under Connecticut 
law and the scope of the Connecticut Court’s adjudication 
of that interest were made the subject of lively controversy 
before us. The importation of these distinctions and con- 
troversies from the law of property into the administration 
of the estate tax precludes a fair and workable tax system. 
Essentially the same interests, judged from the point of 
view of wealth, will be taxable or not, depending upon 
elusive and subtle casuistries which may have their historic 
justification but possess no relevance for tax purposes. 
These unwitty diversities of the law of property derive 
from medieval concepts as to the necessity of a continuous 
seisin, Distinctions which originated under a feudal econ- 
omy when land dominated social relations are peculiarly 
irrelevant in the application of tax measures now so 
largely directed toward intangible wealth. 

“Our real problem, therefore, is to determine whether we 
are to adhere to a harmonizing principle in the construction 
of §302 (c), or whether we are to multiply gossamer dis- 
tinctions between the present cases and the three earlier 
ones, Freed from the distinctions introduced by the St. 
Louis Trust cases, the Klein case furnishes such a harmon- 
izing principle. Does, then, the doctrine of stare decisis 
compel us to accept the distinctions made in the St. Louts 
Trust cases as starting points for still finer distinctions 
spun out of the tenuosities of surviving feudal law? We 
think not. We think the Klein case rejected the presup- 
position of such distinctions for the fiscal judgments which 
§302(c) demands. 

“We recognize that stare decisis embodies an important 
social policy. It represents an element of continuity in 
law, and is rooted in the psychologic need to satisfy 
reasonable expectations. But stare decisis is a principle 
of policy and not a mechanical formula of adherence to 
the latest decision, however recent and questionable, when 
such adherence involves collision with a prior doctrine 
more embracing in its scope, intrinsically sounder, and 
verified by experience.” 


Mr. Cuier Justice HuGuHeEs concurred on the 
ground that the cases are controlled by the Klein case. 

Mr. Justice Roperts delivered a dissent in which 
Mr. Justice ReYNOLDs concurred. In his opinion he 
states that there is a distinction in fact between the 
transaction in the Klein case and those involved in the 
St. Louis Trust cases. In addition, Mr. Justice Roberts 
adds that the rule of interpretation adopted in the 
St. Louis Trust cases should be followed here for two 
reasons, as follows: 


“First, that rule was indicated by decisions of this court 
as the one applicable in the circumstances here disclosed, 
as early as 1927; was progressively developed and applied 
by the Board of Tax Appeals, the lower federal courts, and 
this court, up to the decision of McCormick v. Burnet, 283 
U. S. 784, in 1931; and has since been followed by those 
tribunals in not less than fifty cases. It ought not to be 
set aside after such a history. Secondly. The rule was 
not contrary to any treasury regulation; was, indeed, in 
accord with such regulations as there were on the subject; 
was subsequently embodied in a specific regulation, and, 
with this background, Congress has three times reenacted 
the law without amending $302 (c) in respect of the matter 
here in issue. The settled doctrine, that reenactment of a 
statute so construed, without alteration, renders such con- 
struction a part of the statute itself, should not be ignored 
but observed.” 


Considerations in support of these propositions are 
then elaborated in the opinion. 

The case was argued by Mr. Arnold Raum for the 
petitioner and by Mr. Walker K. Nye and Mr. Ashley 
N. Van Duzer for respondents in No. 110 and 111 and 
submitted by Mr. W. H. Annat for S. H. Squire. 













Taxation—Sales Tax Imposed by City of New 
York—Validity as Applied to Interstate Sales 


The New York City 2% sales tax does not violate the 
commerce clause of the Federal Constitution in its applica. 
tion to sales made by a Pennsylvania corporation for the 
sale of coal mined in Pennsylvania and transported to and 
delivered in New York City under contracts made prior to 
the delivery, although the tax is measured at the rate of 2% 
upon the amount of receipts from the sales. The tax is 
found to be nondiscriminatory and a charge which the state 
may constitutionally lay on the purchasers of goods for con. 
sumption, consistently with the commerce clause. 


McGoldrick v. Berwind-White Coal Mining Co., 
84 Adv. Op. 343; —— Sup. Ct. Rep. —~ (No. 
475, decided January 29, 1940). 

This case presented a question whether the 2% sales 
tax imposed by the City of New York is valid under 
the commerce clause of the Constitution as applied to 
coal mined in Pennsylvania and sold by a corporation 
of that State to consumers in New York City. The 
coal is delivered under contracts of sale made in ad- 
vance of delivery. 

The tax was levied by the City of New York under 
state legislation which authorized the city to impose 
any tax which the legislature itself could impose and 
directed that the tax should have application only with 
in the territorial limits of the city and should not be 
made on any transaction originating or consummated 
outside of the territorial limits of the city notwithstand- 
ing that some act be necessarily performed within the 
city limits with respect to such transaction. It required 
the revenues from the tax to be used exclusively for 
unemployment relief. 

The 2% tax is imposed on the amount of receipts 
from purchases for consumption of tangible personal 
property (with certain exceptions) and on utility serv- 
ices and restaurant meals. “Sale” is defined as “any 
transfer of title or possession, or both . . . in any man- 
ner or by any means whatsoever for a consideration 
or any agreement therefor.” The tax law requires the 
tax to be paid by the purchaser to the vendor for the 
account of the City. The vendor is authorized to col- 
lect the tax and is required to charge it to the purchaser 
separately from the sale price. The vendor is also made 
liable as an insurer for payment to the City. In the 
event of non-payment to the seller, the buyer is re- 
quired to make a tax return within fifteen days after 
his purchase and to pay the tax. The ultimate burden 
of the tax is thus laid upon the buyer, for consumption, 
and is measured by the sales price. 

The New York Court of Appeals ruled that the tax 
was invalid solely because it infringes the commerce 
clause of the Constitution. It left open the question 
whether the tax was applicable under the terms of the 
state legislation. On certiorari, the judgment was re- 
versed by the Supreme Court by a divided bench. Mr. 
Justice SToNE delivered the prevailing opinion. 

The majority opinion points out that in interpreting 
the commerce clause the courts are called upon to 
reconcile competing constitutional demands arising 
from the power of the states to lay taxes for the sup- 
port of state government and the power of the union to 
regulate interstate commerce. It recognizes that not 
only taxes which discriminate against interstate com- 
merce are invalid but also those which may readily be 
made instruments for impeding or destroying such 
commerce. Finding that the present tax does not fall 
within the classes so condemned, and emphasizing that 
the tax is not discriminatory but is an equal burden 
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on interstate and intrastate commerce, Mr. JUSTICE 
STONE says: 

“Certain types of tax may, if permitted at all, so read- 
ily be made the instrument of impeding or destroying 
interstate commerce as plainly to call for their condemna- 
tion as forbidden regulations. Such are the taxes already 
noted which are aimed at or discriminate against the 
commerce or impose a levy for the privilege of doing it, 
or tax interstate transportation or communication or their 
sross earnings, or levy an exaction on merchandise in the 
course of its interstate journey. Each imposes a burden 
which intrastate commerce does not bear, and merely be- 
cause interstate commerce is being done places it at a 
disadvantage in comparison with intrastate business or 
property in circumstances such that if the asserted power 
to tax were sustained, the states would be left free to exert 
it to the detriment of the national commerce. 

“The present tax as applied to respondent is without the 
possibility of such consequences. Equality is its theme. . . 
It does not aim at or discriminate against interstate com- 
merce. It is laid upon every purchaser, within the state, 
of goods for consumption, regardless of whether they have 
been transported in interstate commerce. Its only relation 
to the commerce arises from the fact that immediately 
preceding transfer of possession to the purchaser within 
the state, which is the taxable event, regardless of the 
time and place of passing title, the merchandise has been 
transported in interstate commerce and brought to its 
journey’s end. Such a tax has no different effect upon 
interstate commerce than a tax on the ‘use’ of property 
which has just been moved in interstate commerce sus- 
tained in Monamotor Oil Co. v. Johnson, 292 U. S. 86; 
Henneford v. Silas Mason Co. [300 U. S. 577]; Felt & 
Tarrant Mfg. Co. v. Gallagher, 306 U. S. 62; Southern 
Pacific Co. v. Gallagher, 306 U. S. 167, or the tax on 
storage or withdrawal for use by the consignee of gasoline, 
similarly sustained in Gregg Dyeing Co. v. Query, 286 
U. S. 472; Nashville, C. & St. L. Ry. Co. v. Wallace, 288 
U. S. 249; Edelman v. Boeing Air Transport Co., 289 U. S. 
249, or the familiar property tax on goods by the state of 
destination at the conclusion of their interstate journey. . . 

“If, as guides to decision we look to the purpose of the 
commerce clause to protect interstate commerce from dis- 
criminatory or destructive state action, and at the same 
time to the purpose of the state taxing power under which 
interstate commerce admittedly must bear its fair share of 
state tax burdens, and to the necessity of judicial recon- 
ciliation of these competing demands, we can find no 
adequate ground for saying that the present tax is a regu- 
lation which, in the absence of Congressional action the 
commerce clause forbids.” 

The opinion refers to a distinction urged by the re- 
spondent between a tax made on sales made without 
previous contract, after the property has crossed the 
state boundary, and sales, the contracts for which when 
made contemplate interstate transportation to the tax- 
ing state. The respondent argued that sales in the 
latter class are protected from taxation by the com- 
merce clause. This distinction the Court repudiates as 
being without adequate support in either reason or 
limitation on the city. 

_In conclusion, the Court observes that on the remand 
ot the case for further proceedings, the state courts 
will be free to decide the question of state law whether 
the tax was wrongly applied in view of the statutory 
limitation on the city. 

Mr. Cuter Justice HuGues delivered a dissenting 
opinion in which Mr, Justice McReynotps and Mr. 
Justice Rogerts concurred, 

_ The dissenting opinion states that the case involves 
interstate commerce in its most obvious form and 
while it must be recognized that the problem of main- 
taming the proper balance between state and national 
power has been a most difficult one, nevertheless, there 
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appears to be no good reason for sweeping away the 
protection of interstate commerce where the state lays 
a direct tax upon that commerce. The analysis in the 
dissenting opinion is to the effect that the present tax 
is a direct imposition on interstate commerce. The 
constitutional vice of the tax in question, in 
the view held by the dissenting Justices, is explained 
in the following portion of the dissenting opinion: 


“In relation to the present transaction, it would hardly 
be contended that New York could tax the transportation 
of the coal from Pennsylvania to New York or a contract 
for that transportation. But the movement of the coal 
from the one State to the other was definitely required by 
the contracts of sale and these sales must be regarded as 
an essential part of the commercial intercourse contem- 
plated by the commerce clause. . . The tax on the gross 
receipts of the seller from these sales was manifestly an 
imposition upon the sales themselves. Whether the tax 
be small or large, it is plainly to the extent of it a burden 
upon interstate commerce; and as it is imposed imme- 
diately upon the gross receipts from that commerce, it is 
a direct burden. And, as we have often said, where what 
is taxed is subject to the jurisdiction of the State, the 
size of the tax lies within the discretion of the State, and 
not of this Court. . . 

“How then can the laying of such a burden upon inter- 
state commerce be justified? It is urged that there is a 
taxable event within the State. That event is said to be 
the delivery of the coal. But how can that event be deemed 
to be taxable by the State? The delivery is but the neces- 
sary performance of the contract of sale. Like the ship- 
ment from the mines, it is an integral part of the interstate 
transaction. It is said that title to the coal passes to the 
purchaser on delivery. But the place where the title passes 
has not been regarded as the test of the interstate char- 
acter of a sale. We have frequently decided that where a 
commodity is mined or manufactured in one State and in 
pursuance of contracts of sale is delivered for transpor- 
tation to purchasers in another State, the mere fact that 
the sale is f. o.. b.. cars in the seller’s State and the pur- 
chaser pays the freight does not make the sale other than 
interstate. And when, as here, the buyer in an interstate 
sale takes delivery in his own State, that delivery in com- 
pletion of the sale is as properly immune from State taxa- 
tion as is the transportation to the purchaser’s dock or 
vessel. Moreover, even if it were possible to sustain a 
State tax by reason of such delivery within the State, 
there would still be no ground for sustaining a tax upon 
the whole of the interstate transaction of which the 
delivery is only a part, as in the case of a tax upon the 
entire gross receipts.” 


The dissenting opinion denies that the tax here is, 
in substance, the same as a use tax. It also rejects the 
theory that the tax can be sustained because it is non- 
discriminatory. The insufficiency of the non-discrim- 
inatory character of the tax to save it is urged in the 
following portion of the dissent: 


“The ground most strongly asserted for sustaining the 
tax in the present case is that it is non-discriminatory. 
Undoubtedly a state tax may be bad because it is so laid 
as to involve a hostile discrimination against interstate 
commerce. But does it follow that a State may lay a 
direct tax upon interstate commerce because it is free to tax 
its own commerce in a similar way? Thus, a State may 
tax intrastate transportation, but it may not tax interstate 
transportation. The State may tax intrastate sales, but 
can the State tax interstate sales in order to promote its 
local business? It would seem to to be extraordinary if 
a State could escape the restrictions against direct imposi- 
tions upon interstate commerce by first laying exactions 
upon its own trade and then insisting that in order to make 
its local policy completely effective it must be allowed to 
lay similar exactions upon interstate trade. That would 
apparently afford a simple method for extending state power 
into what has hitherto been regarded as a forbidden field. 
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Moreover, it may or may not be in the interest of the 
State to promote domestic trade in a given commodity. The 
State may seek by its taxing scheme to restrict such trade 
and the mere equivalency of a tax upon domestic business 
would not prevent the injurious effect upon interstate trans- 
actions. ... 

“So, while recognizing that a tax discriminating against 
interstate commerce is necessarily invalid, it has long been 
held by this Court in the interest of the constitutional 
freedom of that commerce that a direct tax upon it is not 
saved because the same or a similar tax is laid also upon 
intrastate commerce.” 

Nos. 45 and 474 are companion cases to the fore- 
going No. 475. 

In No. 45, Felt & Tarrant Manufacturing Company, 
a corporation of Illinois, wherein its plant is located, 
solicits orders through agents in New York City for 
the sale of comptometers. The orders are sent to Illinois 
for approval and, if accepted, are filled and the ma- 
chines invoiced to the purchaser and shipped to the 
New York office of the respondent’s sales agent for in- 
spection. They are then delivered to the purchaser. 
Remittances are made direct to Illinois. 

In No. 474, respondent, DuGrenier, Inc., a corpora- 
tion of Massachusetts, wherein is located its plant, is 
engaged in making and selling automatic vending ma- 
chines. They are sold throughout the nation by an ex- 
clusive sales agent, Stewart & McGuire, Inc. Sales of 
machines in New York City are solicited by the agent 
on order and the order is sent by the agent to the 
Massachusetts office. If accepted, the order is filled 
by shipment direct to New York City to the purchaser 
who pays the freight. 

In both of these cases, in a brief opinion by Mr. 
Justice Stone, the New York City sales tax was sus- 
tained in its application to the machines sold in the 
manner described, on the authority of the ruling in 
McGoldrick v. Berwind-White Coal Mining Co., No. 
475. 

The Cuter Justice, Mr. Justice MCREYNOLDs and 
Mr. Justice Roperts dissented on the grounds set 
forth in the dissent in No. 475. 

The cases were argued by Mr. William C. Chanler 
for the petitioner, and by Mr. John W. Davis for the 
respondent. 


Summaries 


Action on Postmaster’s Bond—Necessity of Gov- 
ernment’s Consent to Action by Private Person 


United States, use Midland Loan Finance Company, 
v. National Surety Corporation, et al. (No. 236, Op. 
filed Feb. 5, 1940.) 

Mr. Justice Reep defined the subject matter of the 
tase as follows: 

“The question presented is whether petitioner, a private 
user of the mails, may without the consent of any officer 
of the United States bring suit on the bond of an acting 
postmaster for consequential damages resulting from mis- 
delivery of mail.” 

The Minnesota District Court dismissed the suit, the 
Eighth Circuit Court of Appeals affirmed the judg- 
ment, certiorari was granted because of an alleged con- 
flict of decisions, and because an important question 
in the administration of postal laws was involved. The 
complaint alleged negligence by postal authorities 
whereby a conspiracy to defraud was made effective, 
to the damage of the plaintiff. The action was brought 
in the name of the United States for the use of the in- 




















































jured party, without the consent of any officer of the 
United States. 

Held, that private individuals could not bring suit 
on official bonds unless consent was granted by com- 
petent governmental authority or was deducible from 
the act, its purposes and its legislative history. 

On an analysis of the act, a review of its history, and 
of the pertinent decisions no proof was found of that 
intent and the judgments were affirmed. 

Argued by Benedict Deinard for the petitioner, 
George T. Havel, Pierce Butler, Jr., and M. J. Do- 
herty for various respondents, and Robert H. Jackson 
for the United States as amicus Curiae. 





National Bank’s Liability to Receiver for Unlawful 
Purchase of Stock—Estoppel 

Deitrick v. Greaney, — Adv. Op. —, — Sup. Ct. 
Rep. —. |No. 246, decided February 12, 1940.| 

Certiorari was granted to determine whether a re- 
ceiver of a National Bank may compel payment of a 
promissory note knowingly given to the bank by one 
of its directors as a substitute, among its assets, for 
shares of its own stock illegally purchased and retained 
by the bank but with the understanding that it was 
to retain its interest in the stock and that the note 
was not to be paid. 

The Court’s opinion by Mr. Justice STONE reviews 
the provisions of the National Banking Act which pro- 
hibits the purchase by a bank of its own stock, and 
points out that the purpose of the prohibition is to 
prevent the impairment of capital resources and con- 
sequent injury to creditors in case of insolvency. It 
then observes that if the director were free to set up 
the unlawful agreement as a defense and cast the loss 
from the unlawful stock purchase on the creditors of 
the bank in receivership, he would be able to defeat 
the purpose of the statute by taking an advantage of 
an agreement which it condemns as unlawful. It states 
that although the strict doctrine of estoppel might not 
be applicable in this case because it does not appear 
that the bank was deceived by the concealment and 
misrepresentation or because injury to creditors was 
not shown to have resulted from them, yet the direc- 
tors’ act is itself a violation of the statute which, read 
in the light of its purposes and policy, precludes resort 
to the very acts which it condemns, as a means of 
thwarting those purposes by visiting on the receiver 
and creditors whom he represents the burden of the 
bank’s unlawful purchases. 

The opinion also points out that the cases of Rankin 
v. City National Bank, 208 U. S. 541, and Deitrick v. 
Standard Surety & Casualty Co., 303 U. S. 471, are 
distinguishable on the ground that in them there was 
no suggestion of a purpose attributed to the company 
to mislead creditors or others. ; 

It had been urged that under the doctrine of Erie 
R. R. Co. v. Tompkins, 304 U. S. 64, local law should 
be applied. The opinion concludes by pointing out 
that the judicial determination of the legal consequences 
of acts condemned by the National Banking Act 1n- 
volves decision of a Federal not a state question and 
therefore local law need not be examined. 

Mr. Justice Roserts dissented in an opinion im 
which Mr. Justice McReynotps joined. The dissent 
is predicated upon the premise that the case of Deitrick 
v. Standard Surety & Casualty Co., supra, is control- 
ling and requires that the promisor should be held 
liable to the receiver. 

Mr. Justice Murpuy did not participate. 

The case was argued on January 10, 1940, by Mr. 
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SUMMARIES OF RECENT SUPREME CouRT DECISIONS 





George P. Barse for petitioner and by Mr. David 

Stoneman for respondent. 

Due Process—Interstate Commerce—Federal Ques- 
tion—Telephone Rates 

Bell Telephone Co. of Pa. v. Pa. Public Utility Com- 
mission, 84 Adv. Op. 412, — Sup. Ct. Rep. —. [No. 
252, decided January 29, 1940. ] 

Appeal from the Superior Court of Pennsylvania 
which had sustained an order of the State utility com- 
mission requiring ‘the state telephone company to revise 
its long distance intrastate ‘toll rates to conform with 
rates of the American Telephone and Telegraph Com- 
pany for interstate services. 

The Supreme Court dismissed the appeal for want 
of a substantial Federal question. The per curiam opin- 
ion rejects the contention that the company was denied 
due process under the 14th Amendment because the 
order was wholly unsupported by the evidence. As to 
this, it points out that the state court had determined 
that there was evidence to justify the finding of the 
commission of unreasonable discrimination in intrastate 
business. The contention that the order is a denial of 
due process because the rates are unreasonable is also 
rejected on the ground that since no claim of confisca- 
tion is made, the state authority is competent to estab- 
lish intrastate rates and in so doing to decide what 
constitutes unreasonable discrimination with respect to 
intrastate traffic. The third contention, that the order 
imposes a burden on interstate commerce, is also re- 
jected because the order related exclusively to intra- 
state traffic. 

The case was argued on January 10, 1940, by Mr. 
Benjamin ©. Frick for the appellant. 

Eminent Domain—Liability of Government Con- 
tractor for Taking 

Yearsley v. Ross Construction Co. 84 Adv. Op. 396, 

Sup. Ct. Rep | No. 156, decided January 29, 
1940, ] 

Certiorari was granted here to determine the ques- 
tion of a contractor’s liability for erosion of petitioner's 
land produced by equipment used in building dikes in 
the Missouri river under contract with the United 
States for the improvement of navigation in that river 
pursuant to the Act of Congress of January 21, 1929. 

The Court’s opinion by Mr. Cuter Justice HuGHEs 
concludes that if authority to carry out the project was 
validly conferred, that is, if what was done was within 
the constitutional power of Congress, there is no lia- 
bility on the part of the contractor for executing its 
will. The opinion finds that it is unnecessary for the 
court to pass upon the question whether the building of 
the dikes and the erosion of the land constituted a tak- 
ing of property for which c ympensation must be made 
under the 5th Amendment, because if it does, the Gov- 
ernment has impliedly promised to pay compensation 
and has offered a remedy for its recovery by a suit in 
the court of claims and there is no ground for holding 
liable the agent of the United States acting under its 
validly conferred authority. 

he case was argued on January 3rd and 4th, 1940, 
by Mr. Robert Van Pelt for petitioners and by Mr. 
Clay C. Rogers for respondent. 

Federal Instrumentalities—Immunity from 
Garnishment Proceedings 

Federal Housing Administration, Region No. 4 v. 
Burr, \dv. Op. —, — Sup. Ct. Rep. —. [No. 354, 
decided February 12, 1940.] 

Certiorari to the Michigan Supreme Court to review 
its holding that the Federal Housing Administration is 





subject to garnishment proceedings instituted under 
Michigan law for moneys due to an employee. 

The Court’s opinion by Mr. Justice Douctas holds 
that the consent “to sue and be sued” given by Con- 
gress in Title 1, § 1 of the National Housing Act, em- 
braces all civil process incident to the commencement 
or continuance of legal proceedings and includes gar- 
nishment proceedings of the type here involved. The 
opinion finds that those provisions of the act which give 
the administrator authority to appoint employees, etc., 
are a part of the act for the carrying out of which suit 
against the administrator to recover compensation is 
permitted, and garnishment does not, therefore, enlarge 
the administrators’ liability under the act. The opin- 
ion also examines the contention that to permit gar- 
nishment proceedings will impose heavy burdens on 
government instrumentalities and impede the perform- 
ance of its Federal functions. As to this, the opinion 
finds that considerations of convenience are for Con- 
gress to consider in determining whether it wishes to 
restrict the “sue and be sued” clause of the act. 

It has also been urged that execution should not 
be allowed under the judgment. The opinion finds that 
so far as the federal statute is concerned execution 
is not barred, for it is part of the civil process embraced 
in the “sue and be sued” clause. However, the opin- 
ion points out that this does not mean that any funds 
or property of the United States can be held responsible 
for the judgment, and that Congress has specifically 
directed that claims against the authority are to “be 
paid out of funds made available by the act” which 
may as a practical matter deprive the execution of 
utility, since funds of the administration are deposited 
with the Treasurer of the United States. 

Mr. Justice Murpny did not participate. 

The case was argued on January 3lst and February 
Ist, 1940, by Mr. Sidney J. Kaplan for petitioner and 
by Mr. Gus O. Nations for respondent. 


Federal Jurisdiction—Operation of State Safety 
Regulations in Federal Area 

James Stewart & Co. v. Sadrakula, 84 Adv. Op. 
371, —- Sup. Ct. Rep. —. [No. 251, decided January 
29, 1940.]} 

Appeal from a decision of the New York Court of 
Appeals involving the question whether the New York 
statute imposing standards for the protection of em- 
ployees on building construction or demolition work are 
applicable to impose upon a general contractor engaged 
in the construction of a post office on land in New York 
city acquired by the Federal government a liability 
for the death of an employee killed because of viola- 
tion of that law. 

The Court’s opinion by Mr. Justice REeEp holds that 
Article 1, §8, cl. 17 of the Constitution which grants 
Congress power to exercise exclusive legislation over 
all places purchased by the consent of the legislature 
of the state in which the land is located for the erection 
of government buildings, does not require that when 
the jurisdiction is acquired from a state by the United 
States, every vestige of the laws of the former sove- 
reignty must vanish, but it permits the continuance 
until abrogated by Congress of those rules existing at 
the time of the surrender of sovereignty which govern 
the rights of the occupants of the territory transferred 
and which are not rendered inappropriate or do not 
interfere with the carrying out of the national purpose. 

The opinion concludes that the provisions of the 
New York labor law do not interfere with the Federal 
government and are therefore effective in the Federal 
area until Congress provides otherwise. 
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The case was argued on January 12, 1940, by Mr. 
Clarence E. Mellen for appellant and by Mr. Leo Fix- 
ler for appellee. 


Federal Estate Tax—“General Power of Appoint- 
ment” Defined 


Morgan v. Commissioner of Internal Revenue. 84 
Adv. Op. 369, — Sup. Ct. Rep. —. [No. 210, decided 
January 29, 1940. ] 


Certiorari was granted to decide to what extent and | 


in what sense the law of decedent’s domicile governs 
in determining whether a power of appointment exer- 
cised by him is a general power within the meaning of 
[the applied federal statute,] defining the value of the 
gross estate to include property passing under a “gen- 
eral power of appointment exercised by the decedent.” 

Here, under the trust, property in the trustee’s hands 
was given at the beneficiaries’ death to appointees 
named in his will with gifts over in case he failed to 
appoint, and the trustees were given power to withhold 
any part of the property going to any beneficiary if they 
believed it would be dissipated or improvidently han- 
dled, and to dispose of the part withheld as the trust 
directed. It was urged that the applicable law of Wis- 
consin regards a power of the type involved as special. 
The Court’s opinion by Mr. Justice Roperts holds 
that it is unnecessary to determine whether this inter- 
pretation of the state statutes and decisions is correct 
since the Federal revenue acts designate what interests 
or rights created by state law shall be taxed and when 
it is found in a given case that an interest or right 
was the object intended to be taxed, Federal law must 
prevail no matter what name is given to the interest or 
right by state law. The opinion then concludes that 
by several times reenacting the language of the statute, 
Congress adopted applicable Treasury regulations 
which provided that a power is within the purview of 
the statute if the donee may appoint to any person, and 
that the power involved in this case. was a general 
power under this construction. 

The case was argued on January 4th and 5th, 1940, 
by Mr. Brode B. Davis for petitioner and by Mr. Rich- 
ard H. Demuth for respondent. 


Federal Income Taxation—Taxable Income—Ali- 
mony Trusts 

Helvering v. Fitch, 84 Adv. Op. 399, Sup. Ct. 
Rep. —. [No. 243, decided January 29, 1940. ] 

Certiorari was granted in this case to determine 
whether as held by the Circuit Court, 8th Circuit, 
amounts paid under an alimony trust created by a tax- 
payer and confirmed as part of an Iowa divorce pro- 
ceeding, by which certain premises were transferred to 
a trustee to hold title, collect rents, and pay from it a 
stated sum to the wife during her life, and the balance 
to the taxpayer for his life, should be included as tax- 
able income for the year 1933. The trust was irrevoc- 
able, was to continue at least fifteen years and upon 
the death of both the taxpayer and his wife and the 
principal was to be paid to his children. Upon the 
death of either the taxpayer or wife, the decedent’s 
share of the income was to be paid to their children. 
There was no agreement by the taxpayer to make up 
any deficiencies in the monthly payment to the divorced 
wife. 

The Court’s opinion by Mr. Justice Douctas con- 
cludes that the rule of Douglas v. Willcuts, 296 U. S. 1, 
that “amounts paid to a divorced wife under a decree 
of alimony are not regarded as income of the wife but 
as paid in discharge of the general obligation to support 
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. made specific by the decree,” is applicable. It re. 
jects arguments that, the instant case requires a differ- 
ent rule, because the settlement effected an absolute 
discharge of any duty or obligation on the taxpayer's 
part to support the wife; in support of this argument, 
it had been urged that under the iowa statute and deci- 
sions, the divorce court was without power to modify 
the decree confirming the settlement. The opinion ex- 
amines those decisions and concludes that the taxpayer 
has not established by clear and convincing proof that 
local law and the alimony trust have given the divorced 
husband a full discharge, leaving no continuing obliga 
tion, however contingent. 

Mr. Justice REeEp concurred in the result. 

Mr. Justice McReyNno tps dissented. 

The case was argued on January 5th and 8th, 1940, 
by Mr. Arnold Raum for the petitioner and by Mr, 
William D. Mitchell and Mr. Arnold F. Schaetzle for 
respondent. 

Taxation—Minnesota Tax on Gross Earnings of 
Railroad Corporations 

Illinois Central Railroad Co. v. Minnesota, % 
Adv. ‘Op. 377; Sup. Ct. Rep. —— (No. 222, 
decided January 29, 1940). 

This is an appeal to review a judgment of the Su- 
preme Court of Minnesota. In an opinion by Mr. 
Justice Douctas, the Supreme Court affirmed the 
judgment of the Supreme Court of Minnesota sustain- 
ing a 5% tax on gross earnings as applied to the Illinois 
Central Railroad Company in respect of railroad cars 
of that road used in Minnesota. The tax has been 
construed and sustained in various applications as a 
property tax. 

The controversy under review involves the applica- 
tion of a formula devised to ascertain the taxable earn- 
ings in the absence of precise records as to the use of 
cars in the State. 

The Illinois Central is one of thirteen roads operat- 
ing in Minnesota. It owns no lines within the State 
but operates leased lines with 30.15 miles of track. The 
item of gross earnings sought to be taxed arises out 
of debits and credits for the exchange of freight cars 
which the appellant makes with other railroads in the 
State, the using road being charged $1.00 per day. The 
formula here applied and challenged by the appellant 
operates as follows: 

Each road operating in the State is charged with 
such percentage of the credit balances owing from each 
using railroad operating in the State as is determined 
by ascertaining the ratio of each user’s Minnesota 
revenue freight car miles to its system car miles. 

Each road operating in the State is given credit for 
such percentage of the debit balances owing each other 
road operating in the State as is determined by ascer- 
taining the ratio of the reporting railroad’s Minnesota 
revenue freight car miles to its system car miles. 

The credit and debit balances are then computed and 
apportioned annually and the net credits are then ascef- 
tained. The statutory 5% tax is applied to the net 
credits so ascertained. 

The Supreme Court recognizes that the apportion- 
ment under the formula may not result in mathemati- 
cal exactitude. But the tax as applied under the for- 
mula is sustained against the appellant’s challenge of a 
denial of equal protection under the Fourteenth Amend- 
ment. Constitutional objection based on the Commerce 
clause is also rejected by the Supreme Court. 

The case was argued by Mr. Charles A. Helsell for 
the appellant, and by Mr. John A. Weeks for the 


appellee. 
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DECISIONS ON THE FEDERAL RULES OF CIVIL 
PROCEDURE 





FROM BULLETINS 58, 59, 60 and 61 ISSUED BY THE 
DEPARTMENT OF JUSTICE 





RULE 4—Process—Sub. (f)—Territorial Limits 
of Effective Service 

Katherine Koncewics v. East Liverpool City Hos- 
pitel. (W. D. Pa., McVicar, D. J.). 

In the exercise of discretion, the court entertained 
a motion to quash summons which was served on a 
non-resident defendant beyond the limits of the state 
although the motion was filed several days after time 
to answer had expired. 

RULE 8—General Rules of Pleading—Sub. (c)— 
Affirmative Defenses 

C. G. Bridges v. Cletis Dahl (C. C. A. 6, HAMILTON, 
C. J., Dec. 14, 1939). 

The issue of contributory negligence may not be 
raised by a general denial, if the plaintiff does not plead 
freedom from contributory negligence. 

Sub, (e)—Pleading to Be Concise and Direct; 

Consistency 

Sadie Dellefield v. Blockdel Realty Co., Inc. (S. D. 
N. Y., Concer, D. J., Dec. 29, 1939). 

1. A pleading 
necessary matter 


which contains evidentiary and un- 
and which is not simple, concise and 
direct, should be revised to comply with the Rules. 

2. The claims of plaintiff as an individual and as 
administratrix of an estate should be set out in sep- 
arate counts. (Rule 10 (b) ). 

3. A stockholder’s derivative action should be clearly 
alleged as such. (Rule 23 (b) ). 

RULE 10—Form of Pleadings—Sub. (b)—Para- 

graphs; Separate Statements 

Sadie Dellefield v. Blockdel Realty Co., Inc. (S. D. 
N. Y., Concer, D. J. Dec. 29, 1939). 

The claims of plaintiff as an individual and as ad- 
ministratrix of an estate should be set out in separate 
counts. 





RULE 11—Signing of Pleadings 

Myrtle De Montis v. Potomac Electric Power Co. 
(D. of C., Letts, J., Jan. 22, 1940). 

If a pleading is filed without signature by at least 
one attorney of record in his individual name, leave 
to comply with the Rule may subsequently be granted 
by the court. 


RULE 12—Defenses and Objections—When and 
How Presented—Sub. (b)—How Presented 


Al Roloff v. William O. Perdue (N. D. Ia., E. D., 
Scott, D. J., Dec. 28, 1939). 


If the objections set forth in a motion to dismiss for 


25 


6 


insufficiency are found invalid, the court should not 
dismiss for insufficiency of its own motion on some 
other ground, since to do so would deprive the pleader 
of his right to amend. 


Redlands Foothill Groves v. Harold D. Jacobs. (S. 
D. of Cal., C. D., Yanxwicn, D. J., Jan. 5, 1940), 


Cooperative associations of citrus fruit growers in 
California brought an action in the Federal court in 
that state for injunctive and declaratory relief against 
the enforcement of regulations promulgated under the 
Fair Labor Standards Act. The administrator of the 
Wage and Hour Division, Department of Labor, whose 
official residence is in the District of Columbia, and 
regional officers of the division in California, were 
joined as defendants. The complaint was dismissed as 
to the administrator on the ground that he was a resi- 
dent of the District of Columbia. Held, the complaint 
should be dismissed for insufficiency since the adminis 
trator was an indispensable party and the relief sought 
could not be granted as against the remaining defend- 
ants, who lacked authority to institute proceedings for 
violations of the regulations. 


Sub. (c)—Motion for Judgment on the Pleadings 

Eva Perin Dysart et al. v. Remington Rand, Inc., 
Eva Perin Dysart v. Remington Rand, Inc. (D. of 
Conn., H1ncks, D. J., Dec. 29, 1939). 


1. A motion for judgment on the pleadings is not 
appropriate to test the legal sufficiency of some of the 
defenses set forth in the answer, since such a motion 1s 
proper only if all the defenses are insufficient and the 
moving party is entitled to judgment. 

2. A motion to strike is not appropriate to test the 
legal sufficiency of a defense. (Rule 12 (f)) 

3. The sufficiency of a defense may be tested by ob- 
jections thereto, which may be passed on in advance ot 
trial. (Rule 12 (h) ). 

Epiror1at Nore: In the following cases, it has been 
held that a motion to strike may be invoked to test the 
sufficiency of a defense: Nordman v. Johnson City 
(E. D. Ii, Jan. 11, 1939) 13 Bull. 3; Phoenix Hard- 
ware Company v. Paragon Paint & Hardware Corpor- 
ation (E. D. N. Y. Apr. 18, 1939) 27 Buil. 23; | nited 
States v. Palmer et al. (S. D. N. Y. June 2, 1939) 36 
Bull. 9. 


Sub. (e)—Motion for More Definite Statement oF ’ 
for Bill of Particulars 


Minnie Sheehan v. Municipal Light and Power Co. 
(S. D. N. Y. Concer, D. J., Dec. 6, 1939). 

1. An allegation of beneficial ownership of stock by 
plaintiff in a stockholder’s derivative action 1s a con- 
clusion of law and defendant is entitled to a bill of par- 
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ticulars stating generally the facts under which the 
beneficial ownership arose and existed. 

2. An allegation that defendant in a stockholder’s 
derivative action permitted a judgment to be entered 
against the corporation is a ct clusion of law and should 
be amplified by a bill of particulars. 


Sub. (f)—Motion to Strike 


Radtke Patents Corporation v. C. J. Tagliabue Man- 
ujacturing Co., Inc. (E, D. N. Y., CAMPBELL, D. J.. 
Dec. 28, 1939). 

1. Allegations should not be stricken from an answer 
even if shown to be false, if they may raise an issue 
under any contingé ncy. 

2. Motions to strike are not favored and should be 
granted only when the matter attacked has no possible 
relation to the controversy. 

3. Liberal pleading should be permitted in defense of 
an allegation of fraud. 

Eva Perin Dysart et al. v. Remington Rand, Inc.; 
Eva Perin Dysart v. Remington Rand, Inc. (D. of 
Conn., Hincks, D. J., Dec. 29, 1939). 

A motion to strike is not appropriate to test the legal 
sufficiency of a defense. 


Sub. (h)—Waiver of Defenses 


Eva Perin Dysart et al. v. Remington Rand, Inc.; 
Eva Perin Dysart v. Remington Rand, Inc. (D. of 
Conn., Hincks, D. J., Dec. 29, 1939). 

The sufficiency of a defense may be tested by objec- 
tions thereto, which may be passed on in advance of 
trial. 

State of Missouri and to Use of Roy N. De Vault v. 
Fidelity & Casualty Co. of New York (C. C. A. 8, 
Dewey, D. J., Nov. 8, 1939). 

The court may grant a motion to dismiss which is 
contained in a motion for judgment on the pleadings. 


RULE 13—Counterclaim and Cross-Claim— 
Sub. (a)—Compulsory Counterclaims 

Forstner Chain Corporation v. Gemex Co. 
N. J., Fake, D. J., Jan. 23, 1940). 

|. In an action for infringement of a patent by an 
assignee of the claim, a counterclaim for unfair com- 
petition should be dismissed in the absence of the 
owner of the patent who is an indispensable party to 
such counterclaim 


(D. of 


2. A counterclaim may not be maintained solely for 
the purpose of preventing plaintiff from dismissing the 
action, since after answer plaintiff may dismiss only 
with consent of the court and leave to do so will not 
ae except under proper circumstances. (Rule 

(a) (2)) 


Sub. (b)—Permissive Counterclaims 


‘E, G Staude Manufacturing Co. v. Berles Carton 
Co., Inc., The International Paper Box Machine Com- 
pany, Intervenor (KF. D. N. ) CAMPBELL, D. & Dec. 
29. 1939) ~y 


l. An intervening defendant may not interpose a 
counterclaim not arising out of the same transaction as 
that involved in the original suit. (Rule 24 (a)). 

. An intervening defendant in a patent suit may not 
amend his answer by interposing a counterclaim based 
on a charge of unfair cc mmpetition. (Rule 24 (a)). 





Sub. (h)—Additional Parties May be Brought In 


Carter Oil Company v. Charles L. Wood, First State 
Bank of Beecher City, Defendant in Counterclaim. 
(E. D. Ill., Linprey, D. J., Jan. 18, 1940). 

1. In an action in which jurisdiction is based on 
diversity of citizenship, defendant interposed a counter 
claim arising out of the same subject matter and 
brought in an additional party defendant to the counter- 
claim. Held, no diversity of citizenship was required 
between original and an additional defendant to give 
court jurisdiction over the counterclaim. 

2. In an action involving title to land, all persons 
claiming interest as grantees may be joined as parties 
since their presence is necessary for a final disposition 
of all questions of title, if such joinder does not deprive 
the court of jurisdiction of the action. (Rule 19 (b)) 


RULE 14—Third-Party Practice—Sub. (a)—When 
Defendant May Bring in Third Party 


General Taxicab Association, Inc., v. Henrietta C. 
O’Shea (C. A. D. of C., StepHens, A. J.,' Jan. 15, 
1940). 


1. In an action for personal injuries resulting from 
an automobile collision, against the driver of one of the 
cars, the court in the exercise of discretion refused leave 
to bring in as a third-party the driver of the car in 
which plaintiff was riding, it appearing that plaintiff 
declined to amend his complaint so as to assert a claim 
against the third-party. 

2. Leave to bring in a third-party is not a matter of 
right, but rests in the discretion of the court. 


Annie Lou Elliott v. Armour & Co., Armour & Co. 
v. Southern Ice Co. (E. D. S. C., Myers, D. J., Nov. 
25, 1939). 

In an action for wrongful death against a third party 
by a compensation insurance carrier which had paid 
the award, under its right of subrogation, defendant 
may bring in the employer of plaintiff's intestate as 
third-party defendant. 


RULE 15—Amended and Supplemental Pleadings 
—Sub. (c)—Relation Back of Amendments 


James F. White v. Holland Furnace Company, Inc. 
(S. D. Ohio, E. D., UNpDERwoop, D. J., Dec. 27, 1939). 

1. In an action for breach of contract, an amend- 
ment. alleging a statutory basis of liability arising out of 
the same circumstances relates back to the original 
complaint and is not barred by expiration of the period 
of the statute of limitations during the interim between 
institution of suit and filing of amendment. 

2. An amendment may not introduce a new claim 
for relief barred by the statute of limitations. 

(See prior opinion in this case, 51 Bull. 7.) 


RULE 17—Parties Plaintiff and Defendant; 
Capacity—Sub. (a)—Real. Party in Interest 


Farmers Underwriters Association v. John G. Wan- 
ner. (D. of Idaho, E. D., Cavanan, D. J., Nov. 7, 
1938). 

In an action for declaratory relief against liability 
under an automobile insurance policy, plaintiff insur- 
ance company which executed and delivered the policy 
as attorney in fact for the issuing company, is the real 
party in interest, since it is a trustee of an express 
trust and also a party in whose name a contract has 
been made for the benefit of another. 
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RULE 18—Joinder of Claims and Remedies—Sub. 
(a)—Joinder of Claims 


Corning Glass Works v. John L. Pasmantier (S. D. 
N. Y., Wootsgy, D. J., Dec. 18, 1939). 

Federal jurisdiction having attached in an action for 
trademark infringement and unfair competition between 
citizens of the same state, it will be retained for disposi- 
tion of the unfair competition claim although the claim 
for trade-mark infringement is dismissed. 


Sub. (b)—Joinder of Remedies; Fraudulent 
Conveyances 


The Cheney Company v. Bruce S. Branson (D. of C., 
Jan. 8, 1940). 

In an action for money judgment, a debtor of the 
defendant may not be joined as an additional defendant 
for the purpose of enjoining him from paying over the 
money to the first defendant without compliance with 
the requirements relating to an attachment, since such 
a proceeding is in effect an application for an attach- 
ment. 


RULE 19—Necessary Joinder of Parties—Sub. (b) 
—Effect of Failure to Join 

The Texas and Pacific Railway Co. v. Elgin, Joliet 
and Eastern Railway Co. (N. D. Ill., E. D., Horry, 
D. J., Jan. 5, 1940). 

In an action for money judgment, a person who may 
be liable over to the defendant is not an indispensable 
party and failure to join such person is not ground for 
dismissal. 

Carter Oil Company v. Charles L. Wood, First State 
Bank of Beecher City, Defendant in Counterclaim. 
(E. D. Ill., Linprey, D. J., Jan. 18, 1940). 


In an action involving title to land, all persons claim- 
ing interest as grantees may be joined as parties since 
their presence is necessary for a final disposition of all 
questions of title, if such joinder does not deprive the 
court of jurisdiction of the action. 


RULE 23—Class Actions—Sub. (a)— 
Representation 


Manuel Pelelas v. Caterpillar Tractor Co. (S. D. Il., 
N. D., Aparr, D. J., Nov. 10, 1939). 

A former member of a group of employees insured 
under a group insurance policy held not sufficiently rep- 
resentative of the group to entitle him to bring a class 
action against the employer to recover surplus funds 
paid to the latter which under the terms of the policy 
were to be applied to the payment of subsequent pre- 
miums. 


Sub. (b)—-Secondary Action by Shareholders 


Jules E. Piccard v. Sperry Corporation (S. D. N. Y.. 
Coxe, D. J., March 13, 1939). 

1. A stockholder in a holding company may maintain 
a derivative suit for illegal acts of the directors of a 
subsidiary corporation wholly owned by the holding 
company. 

2. In a stockholder’s derivative action, the fact that 
plaintiff is holder of only a few shares of stock is not a 
valid objection to taking deposition of defendant direc- 
tors. (Rule 30 (b) >: 

3. The taking of depositions should not be post- 
poned until a complete bill of particulars has been fur- 
nished, it appearing that an order precluding testimony 
has already been made. (Rule 30 (b) ). 





Sadie Dellefield v. Blockdel Realty Co., Inc. (S, ) 
N. Y., Concer, D. J., Dec. 29. 1939). 

A stockholder’s derivative action should be clearly 
alleged as such. 


RULE 24—Intervention—Sub. (a)—lIntervention 
of Right 

E. G. Staude Manufacturing Co. v. Berles Cartoy 
Co., Inc., The International Paper Box Machine Co. 
Intervener (E. D. N. Y., Camppett, D. J., Dec. 20 
1939). 

An intervening defendant may not interpose a coun- 
terclaim not arising out of the same transaction as that 
involved in the original suit. 

An intervening defendant in a patent suit may not 
amend his answer by interposing a counterclaim based 
on a charge of unfair competition. 


In the Matter of U. S. Realty and Improvement Co. 
Securities and Exchange Commission v. U. S. Realty 
and Improvement Co. (C. C. A. 2, Swan, C. J., Jan 
15, 1940). 

The Securities and Exchange Commission may not 
intervene in an arrangement proceeding under Chap- 
ter XI of the Bankruptcy Act since no right to inter 
vene in such proceedings is conferred .by any statute 
of the United States and a governmental agency has 
no general right of intervention “in the public interest.” 


In the Matter of Credit Service, Inc., Securities and 
Exchange Coinmission, Petitioner for leave to inter- 
vene. (D. of Md., Cuesnut, D. J., Jan. 18, 1940) 


The Securities and Exchange Commission should not 
be granted leave to intervene in a proceeding for an ar- 
rangement under Chapter XI of the Bankruptcy Act 
for the purpose of obtaining. a determination of the 
question whether the debtor corporation should have 
proceeded under Chapter X for corporate reorganiza- 
tion, in which event the commission would have ex- 
press statutory right to intervene. 





RULE 25—Substitution of Parties—Sub. (c)- 
Transfer of Interest 

Mabel I. Myers v. The Canton National Bank of 
Canton, Ill. (C. C. A. 7, Evans, C. J., Jan. 15, 1940). 

In a notice of appeal in an action against a bank and 
its receiver in which there is a change of receivers sub- 
sequently to the commencement of the action, the new 
receiver need not be named as appellee, unless there has 
been a substitution of parties. (Rule 73 (b) ). 


RULE 30—Depositions Upon Oral Examination— 
Sub. (b)—Orders for the Protection of 
Parties and Deponents 

Jules E. Piccard v. Sperry Corporation (S. D.N. Y.. 
Coxe, D. J., March 13, 1939). 

In a stockholder’s derivative action, the fact that 
plaintiff is holder of only a few shares of stock is not a 
valid objection to taking deposition of defendant direc- 
tors. 

The taking of depositions should not be postponed 
until a complete bill of particulars has been furnished, 
it appearing that an order precluding testimony has al- 
ready been made. 

Morton Zuckerman v. Israel Pilot (S. D. N. Y. 
Hucsert, D. J., Jan. 13, 1940). 

A notice to take depositions should not be vacated 
on a mere allegation, without proof, that the examina- 
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tion was sought in bad faith or would subject the party 
to a penalty or forfeiture. If these facts appear while 
the examination is in progress, the examination may be 


then terminated. 


RULE 33—Interrogatories to Parties 


E. I. Du Pont De Nemours & Co. v. Clarence Par- 
shall Byrnes (S. D. N. Y., Huvpert, D. J., Dec. 12, 


1939). 

1. A plaintiff in a patent suit may be required by 
interrogatories to specify in detail what device or proc- 
ess are charged to infringe the several claims of the 
patent. 

2. It is proper to address an interrogatory to a plain- 
tiff in a patent suit as to whether he has used the pat- 
ented invention on a commercial scale. 


3. In a patent suit, the plaintiff may be asked by in- 
terrogatories to state the meaning of technical expres- 
sions used in the patent. 

4. An interrogatory in a patent suit calling for a 
statement of the features alleged to be novel in the 
various claims, is improper as calling for an interpreta- 
tion of the patent. 

5. The plaintiff in a patent in suit may be required 
by interrogatories to state whether he has offered to 
assign the patent or to grant licenses thereunder, and. 
if the answer be in the affirmative, to give the names of 
any such persons, and, if any such persons acquired 
licenses, to furnish copies thereof. 

6. In an action for a declaratory judgment on a pat- 
ent in which defendant counterclaims for infringement 
of other patents, defendant’s interrogatories concerning 
plantiff’s processes should be limited to the period be- 
ginning six years prior to the filing of the counterclaim 
instead of six years prior to the commencement of the 
action. 

7. An interrogatory in a patent suit necessitating 
revelation of secret processes or details of all products 
made by the party charged with infringement, irre- 
spective of whether such products have any relation to 
the patent in suit or not, is improper. 


Sears, Roebuck and Co. v. Carter H. Harrison (N. 
D. Ill., E. D., Horry, D. J., Jan. 8, 1940). 


Answers to interrogatories may be ordered without 
a determination that such answers will be admissible 
inevidence. If the answers prove to be admissible, hav- 
ing the information in the record will expedite the pro- 
ceedings, ' 


Nakken Patents Corporation v. Jacob Rabinowitz; 
Radtke Patent Corporation v. Jacob Rabinowitz (E. D. 
N. Y., Campsett, D. J., Jan. 2, 1940). 

1. In a patent suit, the fact that defendant served 
the statutory notice listing prior art, is not a valid ob- 
lection to an interrogatory requesting him to state which 
items of prior art declared will be offered at the trial. 
_2. An interrogatory in a patent suit requiring de- 
lendant to furnish copies of sketches, drawings or blue 
prints which are not in his possession or under his 
control, is improper.* 

_3. An interrogatory calling for an opinion on eviden- 
tlary matter is improper. 

4. The fact that the items called for are or should be 
within the knowledge of the moving party, does not-con- 
stitute an objection to an interrogatory. 

Interrogatories to defendant in a patent suit must 









be limited to a period prior to the filing date of the ap- 
plication for the patent in suit. 


RULE 34—Discovery and Production of Docu- 
ments and Things for Inspection, Copy- 
ing, or Photographing 


Federal Life Insurance Co. v. Michael Holod (M. 
D. Pa., Watson, D. J., Jan. 12, 1940). 

World War Draft records are privileged and conse- 
quently not subject to production. 

Irene Seals v. Capital Transit Co. (D. of C., Lerrs, 
J., Jan. 11, 1940). 

In the absence of a showing of good cause, a party 
should not be required to produce statements of wit- 
nesses obtained by him in preparation for trial other 
than such statements signed by the moving party him- 
self. 

Radtke Patents Corporation v. Jacob Rabinowits (E. 
D. N. Y., Moscowrrz, D. J., Jan. 17, 1940). 

Production of documents should not be ordered on a 
bare conclusion of the moving party that the desired 
documents contain relevant and material matter which 
is of prime importance in the action. Before such an 
application is granted, the moving party should show 
that the documents are material. 

R. E. Wood v. J. F. Morrissey. 
Porterir, D. J., Jan 18, 1940). 

In an action for personal injuries against the liability 
insurance carrier of plaintiff’s employer, plaintiff’s mo- 
tion for production of the contract of insurance was 
overruled as being too late, it appearing that it was 
filed eighteen months after the answer which denied 
the existence of such a contract. 


(W. D. La., M. D., 


RULE 36—Admission of Facts and of Genuineness 
of Documents—Sub. (a)—Request for Admission 


Unlandherm v. Park Contracting Corp. (S. D. 
N. Y., Bonpy, D. J., Jan. 17, 1940). 


1. A request for admission of facts is not subject 
to a motion to strike. 

2. Requests for admissions may relate to statements 
of facts contained in the request and need not be lim- 
ited to statements in documents attached to a request. 


Securities and Exchange Commission v. Payne. 
(S. D. N. Y., Concer, D. J., Jan. 19, 1940). 

1. A request for admission of facts is not subject 
to a motion to strike. 

2. Requests for admissions may relate to statements 
of facts contained in the request and need not be lim- 
ited to statements in documents attached to a request. 


Thomas French & Sons, Ltd. v. Carleton Venetian 
Blind Co., Inc. (E. D. N. Y., Moscowrrz, D. J., Jan. 
19, 1940). 

1. In an action for patent infringement, piaintiff 
may properly be requested to admit the dates of pub- 
lication of prior art references cited by defendant in his 
answer. 

2. A request for admission of facts is not invalidated 
by failure to designate therein a time limii within which 
reply should be made. 

3. A party may request admission of facts which 


*It was held in O’Rourke v. RKO Radio Pictures, 
Inc. (D. Mass., May 19, 1939) 32 Bull. 28, 27 F. Supp. 
996, that interrogatories may not be invoked to secure 
the production of documents, on the ground that the 
appropriate course is to move for the production of 
documents under Rule 34. [Ed.] 
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State of Oklahoma ex rel. Vassar, Co. Atty., v. Mis 
souri-Kansas-Texas R. Co., and seven other cases 
(W. D. Okla.) 29 F. Supp. 968. 

Rule 26 


Subdivision (a) 


Subdivision 


Sweeney United Feature Syndicate, Inc. (S. D 
N. Y.) 29 F. Supp. 420. 

Kulich v. Murray (S. D. N. Y.) 28 F. Supp. 675. 

Columbia Metaloy Co. v. Bank of America, etc. (N. D 
Calif.) 26 F. Supp. 765. 


Rule 26 
Subdivision (b) 
Krier v. Muschel (S. D. N. Y.) 29 F. Supp. 482. 
Fletcher v. Foremost Dairies, Inc., of New York (E. D 
N. Y.) 29 F. Supp. 744 
Price v. Levitt (E. D. N. Y.) 29 F. Supp. 164 
sough v. Lee (S. D. N. Y.) 29 F. Supp. 498 
Bough v. Lee (S. D. N. Y.) 28 F. Supp. 673 (co 
rected citation 
Subdivision (d) 
buder v. New York Trust Co. (C. C. A. 2) 107 F 
(2d) 705 
Rule 30 
Subdivision (a) 
Bennett v. The Westover, Inc. (S. D. N. Y.) 27 F. 
Supp. 10 
Madison v. Cobb (M. D. Pa.) 29 F. Supp. 881 
Subdivision (b) 
Rose Silk Mills, Inc. v. Insurance Co. of North 
America (S. D. N. Y.) 29 F. Supp. 504. 


Chemo-Mechanical Water Improvement Co. v. City of 


Milwaukee (E. D. Wisc.) 29 F. Supp. 45. 


Goldberg v. Raleigh Manufacturers, Inc. (D. Mass. ) 


28 F. Supp. 975. 
Rule 33 


American Solvents & Chemical Cor 
poration of California. 
Same v. American Solvents & Chemical Corporation of 
California (two cases) ()). Del.) 30 F. Supp. 107. 
anova Corporation v. National Supply Co. (W. D. 
Pa.) 29 F. Supp. 119. 

Looper v. Colonial Coverlet Co., Inc. (E. D. Tenn.) 
29 F. Supp. 125. 

Landry v. O’Hara Vessels, Inc. (D. Mass.) 29 F 
Supp. 423. 

Boysell Co. v. Colonial Coverlet Co., Inc. (E. D 
Tenn.) 29 F. Supp. 122. 

Rule 34 


Federal Life Ins. Co. v. Holod (M. D. Pa.) 29 F. 
Supp. 852. 

Fluxgold v. United States Lines Co. (S. D. N. Y.) 
29 F. Supp. 506. 

Kenealy v. Texas Co. (S. D. N. Y.) 29 F. Supp. 502 

Bennett v. Waterman S. S. Corporation (S. D. N. Y.) 
29 F. Supp 506. 

Floridin Co. v. Attapulgus Clay Co. (D. Del.) 30 | 
Supp. 158. 

Bough v. Lee (S. D. N. Y.) 26 F. Supp. 1000 

Welty v. Clute (W. D. N. Y.) 29 F. Supp. 2. 


Rule 35 


Subdivision (a) 


United States 


Bowles v. Commercial Casualty Ins. Co. (C. C. A. 4) 
107 F 169. 
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dicate by Professor Alexander N. Sack of the New York 
iw and the University law faculty. 

Possibly the century has seen considerable change in 

lines of the administration of Criminal Law; there is some argu 

out in ment about that. At any rate there has been much 

t, and a great many statutes have been 

changed. As already stated, this is but barely touched 

( ides on in these volumes. Almost the only far-reaching 

( rreatest change in Civil Procedure during the century—the 

llently adoption of the new Federal Rules—came after this 

work was published, but Professor R. W. Millar's 

plendid monograph entitled “The Old Regime and the 

iD 1, 


ve New in ( | Procedure” gives an excellent background 





for appreciation of the new Rules 


RD 3 ‘3 Constitutional Law 


i. Me gover! Most of us like to think that we have seen great 
changes in Constitutional Law in recent years. Sober 

ventions thought tells us, though, that interpretation of the Con 

stitution has almost always followed not far behind the 

w under _ political-economic development and needs of the nation 
e airplane Seen thus, our new Constitutional Law is merely a 

continuing growth in accustomed directions even 

it least though it does involve some scrapping of precedents 

vellyn in \nd it seems fair to say that the deep delvings of 

nce, specialists in jurisprudence and legal philosophy are of 

ywtl much the same sort. With perpetual disagreement 

take imong themselves they almost keep pace with the law 

€col p erica is It in turn almost keeps pace with current economic, 
( social and political thought and action. This reality is 

hand tacit m several of the philosophical and constitutional 

¢ of a writings which comprise thé second volume of the worl 
wo other areas of principal recent development are 
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wever this book tells us 


is preface that he has set himself 
I. W. W “the difficult task of satisfying both historian and practi 


e public tioner.” Whatever the difficulty, he has succeeded in 
stile both aims. This is a work of merit. It should be 
observed, however, that it is the British practitioner, 

alisn,) uot the American, that he has had in mind. 
: adical The law of distress damage feasant, with which the 
h orator hook begins, is most interesting. It goes very far back, 
e. and mi back to the most primitive ideas, to the idea of ven 
vet at the geance, rather than of law. The instinct of the farmer 
volved.” whose garden is ravaged by a stray beast is to vent 
than out his wrath upon the beast, not upon its owner. The 
tituted a earliest conception is not to fix responsibility for negli 
labor, gence, but to punish the actual wrongdoer. In some 
en. and ancient systems the landowner might kill the beast 


ctrines [he practice of distraining, to hold the animal as se 
curity for the recovery of damages from the owner 
lid not come in until later, as the law gained control 


the situation. ‘“‘The conscious, if unavowed, aim of 


erests ‘ 
mort: a, he courts,” Mr. Williams says, “has obviously heen 
solar ei to attire in legal swaddling clothes an institution that 
WW bhlies.” started life in freedom.” Some traces of its formet 
regs breadth remain, as for example the extra-judicial na 
ture of the proceeding, for which no order of court 
ss an ever has been necessary Nevertheless, as Mr. Wil 
ald hal iams says, “the history of distress damage feasant has 
“Rais for many centuries been a history of attenuation—al 
ae Metene wel of decay. A sweeping remedy, with examples of 
ait ie which our early reports teem, comes to play so small 
a 1 part in modern life that its life-long companion, th 
village pound, virtually disappears from the face of the 
. countryside.” This, of course, is not to say that other 
al 1¢ ‘ - 1 . - . 
remedies for the depredations of animals have had 
econ : ° ; ; b 
Parnes sgt like fate. In agricultural regions they have an impor 
tant place; even in cities dogs still bite 
{ ymend need : <ee oe ; : 
- : Che author divides the treatment of his subject int 
ix parts: distress damage feasant; the action of cattle 
trespass; the duty to fence; the action of nuisance in 
ce relation to liability for animals; the scienter action 
covers animals and the highway. \ preliminary summar 
{ too lar 1 gives the practitioner the salient rules pertinent to th 
ggestions Of — subjects discussed under these six headings. 
> oa Mr. Williams writes in an animated and vigorou 
ronne cau ( style, and his scholarly competence appears throug! 
wigu ut. If not a work for the American practitioner, thi 
ACT s at any rate a work for the American law library 
s a worthwhile contribution to the history of the cor 
“aay a mon law 
led, bot! The book is equipped with all desirable helps in the 
, ' way of tables of cases, statutes, and indices. Indeed 
evis 


there should be a word here for the publishers, who 
, 


way worthy of 


have produced a volume in ever 1¢ 
we distinct f the author’s text 
t; " YT 
intolera ArTHUR M. Brow 
team iit “— 
] } + 
1 The English Navigation Laws: A Seventeenth-Cen 


tury Experiment in Social Engineering, by Lawrence 
; \. Harper. 1939. New York: Columbia University 
: Press. Pp. 503. The great significance of ships in de 
termining the economic as well as political future of a 
government has been strongly impressed upon the 
minds of Americans during recent years. The enact 
ment of the Merchant Marine Act, 1936, providing 


ln subsidies to encourage ship construction and the re 

Fei strictions on ships contained in the Neutrality Act of 
Common 1939 are fresh in the minds of practically all members 
1939. Car of the bar The legislative experiments which have 


been tried by other governments are therefore of espe- 
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are requested to be 


ARRANGEMENTS FOR ANNUAL MEET- 


ING, PHILADELPHIA, PENNSYLVANIA, 
SEPTEMBER 9-13, 1940 
-Bellevue-Stratford Hotel 


Headquarters 


Hotel accommodations, all with bat ire 


ible as follows: 





Single Double Twinbeds Parlor suites 
for ( Dbl. bed) for (2 re for 
l person 2persons 2 persons . 
Adelphia $ 5.00 $5.00-6.00 $6.00— 8.00 $12.00—25.00 


(13th & Chestnut) 
a ee 6.00 7.00-10.00 12.00—18.00 
(18th & Ritten 
house Sq. E.) 
Bellevue-Stratford \ll space exhau 

Broad & Wal 
Benjamin Franklin 3.50—5.00 
(9th & Chestnut) 
i eee 3.50 5.50 6.0 


(1512 Spruce dt. 





5.00-—6.00 6.01 4S 12.00—-14.v0 
10.00 
Essex .. ; 3.00—3.50 5.00-6.00 7.0 
(13th & Filbert) 
MCAIOIN . «oseces 2.25-2. 
(19th & Chestnut) 


~ 
n 


° 4.00 4.50— 5.00 


Majestic , 2.50-3.00 4.00-—5.00 5.00 8.00—12.00 
(Broad & Girard) 
Philadelphian .... 3.00-4.00 5.00-5.50 6.00— 8.00 ),00-20.00 


9th & Chestnut) 
Ritz-Carlton ..... ° 
(Broad & Walnut) 
iy DE cawiwes 3.00 
(13th & Walnut) 
Stephen Girard 2.75-3.25 4.50-5.50 5.50 
(2027 Chestnut St.) 
Sylvania ie 3.00 6.00 6.00 10.00-12.00 
(13th & Locust) 
Walton 
(Broad & Locust) 
Warburton ...... 3.00 5.00 
(20th & Sansom) 
Warwick ........ 
(17th & Locust) 
Wellington .. 4.00 6.00 8.00 
19th & Walnut) 


10.00-—12.00 


5.00— 6.0¢ 


4.00—5.00 5.00— 6.00 8.00-—12.00 


7.00— 8.00 12.00—14.50 


EXPLANATION OF TYPE OF R 


A single room contains either a single or double 
hed 'to be occupied by one pers A double room con 
ed to be occupied by one person. A double room con- 
tains a double bed to be occupied by two person 

A twin-bed room contains two beds to be occupied 
by two persons. A twin-bed room will not be assigned 
for occupancy by one person. 


A parlor suite consists of parlor and nunicat 





ng bedroom containing double or twin beds Add 
tional bedrooms may be had in connection with the 
parlor. 

To avoid unnecessary correspondence, members 


+ 


specific in making requests for res 


ervation, stating first and second choice of, num- 
er of rooms required and rate therefor, names of pe 
sons who will occupy the same, arrival date and, 

, hl aay "da _ hot} 

possible, definite information as to whether ar! 

vill be in the morning or evening. 


Requests for reservations should be addressed t 
he Reservation Department, 1140 N. Dearborn 


Street, Chicago, Illinois. 
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Book REVIEWS 








Harris & Ewis 
HON. JOSEPH W. MADDEN 


Chairman, National Labor Relations Board 


men and from courts than if it is a totally new departurs 
by careful comparison, the author concludes that the 
Fair Labor Standards Act is substantially a re-enact 
hour and child labor provisions of 
the defunct National Industrial Recovery Act. Then, 
with Van buren’s order of 1840 limiting the 
hours of labor on public works, the author examines 
all other federal and state regulations and concludes 
that the Fai Standards Act has the following 
relationship to legislation in force in 1938: 

a. As to child labor, it does not go far beyond the 
child labor legislation of most of the states. 

b. As to maximum working hours, it is a 
erable advance” over previous state and federal legis 
lation, because it fixes a lower maximum and applies 
generally. On this count, the Act invites “avoidance 
on the part either of courts, of administrative officials, 
or of business men.” 

c. As to minimum wages, it is a “variation from 
against all earlier legislation except the 
V.I.R.A., because its minimum wage is irreducible and 
its application is general. The variation, says the au 
thor, “does not seem particularly fortunate.” On this 
‘ount, the policy change is so great that it will “invite 
‘onstitutional disability.”’ 

The book is a convenient guide to earlier regulatory 
statutes. Nevertheless, the author contributes little to 
legal thinking when he declares that unconstitutionality 
upon statutes which embody a great change 
of policy. The statutes creating the Federal Trade 
Commission and the National Labor Relations Board 
embodied great policy changes and survived the Su 
preme Court’s scrutiny. Subjected to the author’s 
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lO MEMBERS THE AMERICAN BAR ASSOCIA 


[he scope of the work of the American Bar Association has greatly iner 


I < S t Ca 
past ten years. In order to continue to carry on the worthwhile activities tl 
undertaken, and to take on new activities from time to time, as it should. tl 
membership must | rrespondingly increased 

very member of the Association undoubtedly knows at least one lawvet 


for membership. An application form is printed below for your convenience 





- - th \ -entint: niieats . j 

new member fo eet ALSSOt pplcations presented be 

should be accompanie: check for $4.00 ($2.00 if the appli 

less than five vears ) ering dues tor the ret inder of the fiscal vear ending |] 

il ling 
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Leading Articles in Current Legal Periodicals 


H C. SEARS 





1939 
eCtsS OI la 
fessor Pa 
ol “ 
c it icast 
irisp landscape blight, may attain sufficient significance to 
e€ main, warrant equitable interposition. A development is 


ult and 

ecognize as yards,” large signs, mausoleums, tanks, etc. There will 

2) a law is a_ be a difficulty in establishing an objective standard but 
( e state this is not an insuperable objection. Noises and odors 
es beyond the may constitute nuisances. Courts of last resort have 
ut courts not yet found automobile wrecking establishments to be 

center of the nuisances on account of unsightliness alone, but they 

‘a set of have enjoined funeral homes because they present a 

rathe onstant reminder of death. 
Fane gai SECURITIES 
§ that 1s [rading im Securities by Directors, Officers and 
hi Stockholders: Section 16 of The Securities Exchai 
¢ Ict, by Kenneth L. Yourd, in 38 Michigan Law Re\ 
133 (Dec., 1939) 

Section 16 is not set forth, even though it is the basis 

ix W. Noel. in ©! the discussion. The intent of the section is to pri 

' vent the officer, director, and substantial stockholder 

from speculating with the “equity” securities of his 

ulways avail- company on the basis of “inside” information. To pre 
iw Of nul vent this, burdens of the section apply to all “insiders,” 
S “In the good actors as well as bad actors. The sanctions are 
vesthetic interests three: criminal, civil, and publicity. The act is lim 
gard, as a mat ited to concerns with “equity” securities registered on 
recent West Vir a national securities exchange. Thus, “section 16 (a 
that an eyesore, adds to the statutory mandate that all must be tol 


predicted in the direction of protecting persons from ol 
jectionable views of junk’ yards, automobile “grav 
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vA Criminal Code (18 U. S. C. A., par. 51), a conspiracy 
editorial comment in the section, which, among other things, makes it a federal 
elatine to the action offense if two or more persons conspire to injure, op- 
resolution of the press, threaten, or intimidate any citizen in the free 
( e the endorse exercise or enjoyment of any right or privilege secured 
( e si the pres to him by the Constitution or laws of the United 
neat genctione ie Cae 
od or diuciaa It was under this section that the Kansas City pros- 
( ted upo! You in ecutions were based. (Walker v. United States, 93 
oi g the report Fed. (2d) 383, and other opinions in the same volume. ) 
: Fae ‘cident [It was held in the Walker case that a conspiracy to 
House of fraudulently select presidential electors at an election 
ES ae does not come within the purview of the present federal 
Stat ait olan” statute. Furthermore, it is our considered judgment 
- 5 um that fraudulent conspiracies at primary elections to 
: econ select nominees for the office of United States Senators 
( nile eal and Members of Congress are without the orbit of 
Fines in fully examen present federal law. 
; extensios The report of our Committee and the draft of the 
’ proposed bill were submitted, among others, to United 
States Judges Merrill E. Otis and Albert L. Reeves 
Edit Criticized of the Western District of Missouri. They are the 
. judges who presided at the Kansas City cases, and are 
tender acutely aware of the federal law on the subject and its 
‘ : e of those deficiencies 
gates W wl or the resort i VIEW Judge Reeves writes: 
€ fact that t but merely sent back to “Tt is my opinion that your bill quite admirably 
Section 101 the narrow t€ OF 04 overs all of the matters desired to be included in a 
50. While the ffered had the approval good election law. This bill. should be passed by the 
C; p a " t had ;: i oe presented ( onetec: ” 
e entire S probable it was referred - , : 
1... Views of Judge Otis 
€ report itt ederal Election Judge Otis writes: 
t the last general meeting “T have carefully considered the proposed bill pre 
Asse { Mrancisco, 1t was poi ted out pared by your committee (. ..) to enforce the rights 
law there of citizens of the United States in the nomination and 
ried out election of senators, representatives and presidential 
President electors. I am decidedly in favor of the adoption of 
e United Stat it the violation of any ted this bill as law. The federal judges in Kansas City 
w. It bserved that there was no have had perhaps more intimate experience with at 
law to re nd corruption in the nom tempts to defeat the rights of citizens in elections than 
lect Ue Stat Senators and have any other judges in the country. The present 
re Vur Committee was laws are certainly inadequate to protect the rights of 
( g a pl sed bill to citizens. Under the present laws great things have 
ssible, that heen accomplished here in Kansas City, but the diffi- 
| nt ional ques- cylties have been apparent and the narrow field in 
( estly cor which it is possible for the Department of Justice to 
yperate has been especially apparent. It is difficult 
uttee prepared to conceive of any reason why there should not be juris 
p! ght and careful diction in the federal courts to protect the rights of 
ur editorial r all citizens in all elections in which federal officials are 
e given it nominated or chosen for public office.” 
S the rush to pre Copies of the letters of these experienced and emi ) 
the portunity nent authorities on the subject are enclosed herewith 
ts or pul Judge John B. Sanborn of the United States Circuit 
egisiatior Court of Appeals for the Eighth Circuit wrote th 
judgment, major opinions in the Kansas City cases. He is a 
enclosit proposed bill member of this Committee, and he actively assisted i1 
; : the preparation of the proposed bill. He has approved 
Federal Law Needed he views and work of the Committee 
rape ng, To Promote Honest Federal Elections 
ect electiot ept the narrow provisions We recognize that some men can honestly believ: ) 
e | 2 var. 24] it the proposed legislation is unnecessary or inad 
54 I 5.. 4 irrent Service sable and that it might result in unseemly conflicts 
1244 t state authorities and Federal authorities. But 











We strongly advocate nest tions and all rea McGuire, Chairman of th 
sonable legislation wl v1 | them s he tion Committee on Adn 
proposed lepisiatior noe t 1D! ent State lw ° t tie Fel ila 1940 issue « 
adds no new duty t Iditional } upon electior lal On tiie su ect or the 


— ° an ‘ ‘ : 71) . age. We , 
officials It merely provi { hye federa Law Bill i S articit l 
offense if sucl electior " ; act] conducted ¢ 
where they affect th ee ; Wis a tends to give rong in 


national questior nd as to t nature 


what we believe is lest t 1 ne It is ne necessa , tated 
incumbent upon us S aT vaccines os held ; nd M 
popularity of such le slat | { +c ' lifferent 

ever, that if vot teal 1 ctices ) , 


law ( ommittes \ a matt t tact ipp¢ 
ve ( imone 
‘ . 
varity 
R, Spas - os Sé ( “sé es 
1 ° 1 
the S, ‘ f ‘ py. 
Law 1 ry 
na +} H] ] \ +4 
¢ rie \ttorne 
— 117 : t r 1 q ‘ ’ -" 
{on page ill | } rior. | JA) Ao! t 1 ermor 


vour two references to mv nam re each , rt t and the Sub-committee hriefs ! 
misleading, because vou fail t tate that I also re tion by the Fedefal Trade 
ported to the House of Delegat ur Section’s subs ent of the terior, Dep 
quent referendum vote adverse to the bill. After | lepartment of Justice, Depa 
ing the statement which vou quot transcript I epa 
pages 154-5): ai edera 
“Within the last few weeks. | n of our Si \aministré tf adaitio 
tion Council, we tor 1 Section referendum on some nalysi Se : 


Temporary National FEcor mmittee recommet a oe Pi ecto tei: 





; 1 ] ’ ' ; 9 } +} 
. 7 ‘ , ¢ ‘ eC { ) —Ti¢ Vs [ 
dations that came out this that y : + ee 
8 ; . : . : ions of ft . a ire n opp 
met in San Francis st summe so they could q “be 
1 , . stitutr S evelope 
have been acted upor st sum? f ne of these re “he oa 
i ole SvVSTeT t dmiunistt } 


ommendations was for this sing] urt of patent ay at the ateeiehe Sine 


peals. es . a d 4 . patil 


é tir, ’ ncompa 
‘c — 
“So we took this reterendut r Sectio1 \\ strative a 
did not have a Section meeting etween 500 and 60K Whit 
votes were turned +7 har s1 ¢ r Section Secretar hill C ae 


He reported to the Executive Secretar Silt seme tin 0 


“ 
“On the question of a proposed rt f patent ap a ill Se : ‘: , 


| foere 4 ‘ re DT ¢ 
e — / portale? rea : : P ¢ l L1VCad 
peals, with or withou e qua ns for judges that SPS Ee ee” ae hae 
we tried to insist on last sum ur section referet1 +] \ fF the PB 

1 P47 Sane sart sant an 222 : ‘ } 

lum shows 217 for s 149 against su ubmitted ( 


a court. 


“PRESIDENT BEARDSLE’ e section, the ng rs vanes 





voted in accord witl tre 7 mime lation f the Con - . a. 1 1 ] 
: > - or a ; r is 1¢ y t C1 
mittee on Jurisprudence , Reform ? ; ; 
E ibor and g1 t usiness ore 
“MR. HAYNES: Yes, sit serious charge that the | 
I was not arguing either I igainst the bill, but husiness and labor. The cl 
vas merely describing t eum baiey f the propose the bill would “hamstrine”’ 1 
7 | 4 + 7 > 
ourt, and the tavora ¢ I subsequent untavor tive agencies On this or 
ible referendum vote | ir Sectio1 n the subject he o mumher af thnnehéfal 


You omitted my reference t second vote we PRPS + Wx 
In the interest of irac l ill appreciate strative procedur 
you will publish this lette: r an adequate abst ' iS 


thereof. in the next issue é 2NA , ‘“ ; , 
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Actual photograph of 
an American Law Re- 
port editor at his desk. 
In the background is an 
enlargement of the so- 
called A.L.R. search 
card which helps organ- 
ize his search. 


= Dhe :- wyer ofits Ey sft CHorts 





deh A 


He has a complete library. « He makes your 
entire search. « He provides certainty of ex- 
haustive and thorough coverage. « He fur- 
nishes you a pre-prepared brief. « He helps 


you avoid the drudgery of search. os ot 
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THE LAWYERS CO-OPERATIVE PUBLISHING CO... Rochester, N. Y. 
BANCROFT-WHITNEY CO, - - - San Francisco, Calif. 
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OT A SOUND... nota sign of 
movement; but flames, well 
under way in a remote part of the 
plant, are nearly ready to break 
through. Destruction is just around 
the corner. 
Fire hazards may lie dormant 
for years, then unexpectedly come 
ilive and destroy, or seriously 
lamage, your property. 

Let IRM fire-prevention engi- 
eers inspect your holdings thor- 
oughly. They will locate danger 
pots and tell you how to eliminate 
{hem so your property can hecome 
n mproved risk. In this way, you 


ower youl! insurance costs and re- 


——IJMPROVED Risk Mutvats— 


60 JOHN STREET, NEW YORK 


tion-wide organization of old established, 
rd reserve companies writing the follow 


duce the probability of shut-downs 
(and consequent loss of business) 
due to fire damage. By making 
periodic inspections during the en- 
tire life of the policy, IRM keeps 
fire losses down. As a result, pol- 
icyholders have received a return 
of 25% of their premiums every 
year since the organization of this 
group—sound indemnity at mini- 
mum cost. 

For your own protection, simply 
write us saying, “Send an IRM 
fire-prevention engineer to inspect 
my property.” He will call at your 
place of business promptly ; no cost 
or obligation on your part. 


types of insurance: Fire e Sprinkler Leakage 
e Use and Occupancy e Tornado and Windstorm 
Rents « 
and Civil 


Marine 


Commissions and 
Inland 


e Earthquake « 
F Riot 


Profits « Commotion « 
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Know What the HERBERT J. WALTER 
' Examiner and Photographer of Questioned Documents 
Record Shows HANDWRITING EXPERT 
100 NORTH LA SALLE STREET, CHICAGO 
George B. Walter, Associate ; _ CENtral 5186 


I Years Experien e¢ 














New and Used 


LAW BOOKS |*3uccemen 


List on Request 


NEW and USED ILLINOIS BOOK EXCHANGE 


(Established 1904) 


337 West Madison Street Chicago, Illine 





We carry a big stock of second-hand sets 
and text books. 








We have just received in stock a complete — 
library consisting of all the National Reporters. USED LAW BOOKS 

including Federal. American Digest System, ail Wottencl esester Spates mate Rews, To 
complete to date and in fine second-hand buck- Supreme Court Reports : uted Reports, Encyclo 
= =o ‘ pedias and other high priced i rd te attrac 
ram binding. and many latest text books. We tively peleed stale aaa we oné 


would appreciate your inquiries. libraries bulk for spa 


BURGER LAW BOOK CO. | Peg Pema Be ll 
537 S. Dearborn St. Chicago, Ill. seem 




















Together 


Lawyer and Client Brought . reful — “ m1 : tl ins = = Taxation Lawyer 
\n apy . ae . : ico ied ae With accounting back- 
ce S a wll, oe ee oe Cea Wer ground and experience. 


Che prospecti 
Opening in law office with 


card fron 


to present at the lawyer's off nd the committe: general practice in southern 


pav the lawver it Ivance ry . 
te as sg ,; city. Federal and state 
vill entitle the client t lf ul Aims of the Plan Y 

he n how problems, corporate work. 


consultation 
| 


service fot 


eth tin collin uth Cin? tg” Plan will in th run benefit Send photograph and bio- 
self not with his clerk or his partner pode us - bocatinng by re: graphical data, Box C, 
aaghhane gation netics teed Secs eae American Bar Association 
Journal, 1140 N. Dearborn 
Street, Chicago, Illinois. 
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Entire decision of the Mexican Su- 
preme Court regarding the Expropri- 


SE a a ae rate aaa ation of the Oil Companies. THE 

aica 1a desire f Ke pa MARTIN DENNIS 
: SS oan engl matting rele ot eS “ ” 1Y 

and additional applications eing LA JUSTICIA are 

received 7 ; . —— 895 Summer Ave 

receive da » Box 2486, Mexico, D. F. Newark, N. J 
The 1] ae ae ae 
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